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Thank you, Mr. Chair.

Switzerland takes note of the new document WIPO/GRTKF/IC/30/9 submitted this week by the Delegation of the United States under agenda item 7 on genetic resources. We thank the US Delegation for their interest in the national provisions of Switzerland on the disclosure of the source requirement in our national patent law, as well as the national provisions implementing the Nagoya Protocol on Access and Benefit Sharing.

These provisions have been elaborated in a democratic process, involving all stakeholders, including industry and stakeholders critical of patents. The provisions strike a delicate balance between all interests concerned. Some may view them as going too far, while others may view them as not going far enough. We are very positive about the resulting legislation and consider it a realistic and practical result.

Parallel to our national legislation on the disclosure requirement, we submitted our international proposals with regard to the disclosure of the source in patent applications, which are summarized in document WIPO/GRTKF/IC/11/10.

Our analysis of the document 30/9 found a number of erroneous interpretations by the United States Delegation of the Swiss legislation. I will mention three of them:

· First, the document does not adequately distinguish between the different national provisions in the Swiss legislation concerning genetic resources. Consequently, the document mixes the legal effects of our patent law with other regulations. Among others, we note that the document confuses the disclosure of the source requirement as stipulated in the patent law, the notification of the due diligence obligation according to the regulation implementing the Nagoya Protocol, and the product marketing approval procedures. Contrary to the analysis of the US, the due diligence obligation according to the regulation implementing the Nagoya Protocol is not linked in any way to the disclosure requirement according to our patent law.

· Second, our national legislation is not limited to laws only, such as the ones mentioned in the US document. Our legislation also consists of ordinances with more detailed provisions for the implementation of the laws. This holds true, for example, for the patent law ordinance as well as the Nagoya Ordinance, which entered into force 1 February 2016. Regrettably, however, these ordinances, have not been taken into account in the US document.

· Third, the hypothetical example used in the US analysis is based on a patent application submitted in 1990. The genetic resources used in the research leading to this patent were thus most likely accessed even before the CBD entered into force. In the decades since, approaches on how research involving genetic resources most likely have changed, as have the laws on genetic resources of Switzerland and of the other countries mentioned in the analysis, namely Mexico, Panama, Honduras, Colombia and Belize. Based on this, we are convinced that a more recent patent application would have been more appropriate for an analysis of the relevant legal regimes.

In summary, an incomplete analysis with wrongful interpretations of laws prevents a correct understanding of our approach with regard to the disclosure of the source. The value of this document is thus seriously limited for a fact-based discussion and risks to only add confusion to our discussions on genetic resources and traditional knowledge.

Mr. Chair, based on the aforementioned, we ask that the US delegation withdraw their document WIPO/GRTKF/IC/30/9 from the list of the working documents of the IGC.

Let me underline that my delegation strongly supports a fact-based discussion, as seems to be the intention behind the document. A fact-based discussion will allow all of us to better understand the national legislations such as the one from Switzerland on the disclosure requirement. A fact based discussion will also allow us to share information and experiences about various different national approaches.

In order to facilitate this fact-based discussion, we plan to submit a paper on the relevant Swiss legislation.

Let me conclude by saying that we think that all Member States should participate in the negotiations of the IGC in an open, flexible manner and with mutual confidence. Only this approach will allow us to move forward in a constructive and pragmatic manner. Mr. Chair, you can fully count on the support of this delegation when trying to achieve a positive result in the discussions of the IGC. 

Thank you, Mr. Chair.


--------------------------------------------------------------------------------

Additional statement by Switzerland read at the end of the discussions on document WIPO/GRTKF/IC/30/9:


Thank you, Mr. Chair.

We think that the final plenary of IGC-30 is not the appropriate moment to discuss in detail the document presented by the US delegation.

As stated in my initial intervention, the Swiss delegation supports fact-based discussions in the IGC. It thus seems self-evident that working documents published by WIPO should not present the national legislations of Member States in a faulty and incomplete manner. As previously stated, this only risks to add unnecessary confusion to our discussions on genetic resources and traditional knowledge.

The delegation from the United States stated that it is not in a position or not willing at this stage to withdraw document WIPO/GRTKF/IC/30/9. For the reasons just stated, we greatly regret this. We thus request that the statement we read out previously concerning this document is attached as an annex to this document.

Thank you, Mr. Chair.

