Interventions made by India at the TRIPS Council meeting ( June 9-10, 2015)
Agenda Item 6: Non-Violation and Situational Complaints
India is a co-sponsor of the document IP/C/W/385/Rev 1 which Brazil has introduced in the TRIPS Council Meeting today along with sixteen other WTO members. The revised document is the reiteration of the serious concerns that we have with respect to the introduction of non-violation complaints in the TRIPS context. We extend our support to the statement of Brazil as well as other who have spoken today in support of the non-applicability of non-violation and situation complaints to TRIPS. Brazil has outlined the rationale and history of the document and the rationale for the revised version.
Serious concerns on the ambiguity, incoherence and limit on flexibilities of members due to the applicability of non violation complaints in the TRIPS context continue. Neither does past GATT/WTO jurisprudence nor do explanations to the contrary allay our fears. Over the last year intensive discussions on the applicability of non-violation complaints have taken place in the Council. This has re-affirmed our belief on the detrimental consequences non-violation complaints would have in the TRIPS context.
India would like to highlight only some of the issues that we consider pivotal in understanding our concerns on the applicability of NVCs to TRIPS.
It is clear that when negotiating the TRIPS Agreement, non-violation complaints were made inapplicable to TRIPS under Article 64.2. This is in stark contrast to the GATT and GATS where NVCs were made applicable without any discussion on scope and modalities. This, by itself, clearly indicates the serious concern the membership had in applying NVC in the special context of the TRIPS agreement.
Further, Article 64.2 clearly mandated that there had to be an agreement on the scope and modalities of NVCs in the TRIPS context. This, again, is not present in the context of GATT and GATS.
The entire thrust of Article 64 and the intention of the negotiators clearly shows that Members viewed TRIPS in a very different way in the context of applicability of NVCs. If this was not the case, there would have been no issue in applying NVCs like in the case of GATT without any debate or consensus on scope and modalities. It would also not be the case of proponents of NVCs in TRIPS that the TRIPS does not envisage a consensus on scope and modalities. If NVCs were to automatically apply after a time frame, there would be no need for Article 64.3. The fact that scope and modalities need to be discussed and agreed upon recognizes the unique nature of the applicability of NVCs to TRIPS. The negotiators recognized this and we must not interpret it otherwise.
The fears that many delegations, especially developing country members, have expressed on the ambiguities that NVCs bring cannot be underestimated. Those fears have not been allayed by the discussion but have only strengthened. It strikes at the very ability of governments to function as well as the ability to deal with challenges to that ability. What are the circumstances in which they will be used to suppress members sovereign policy space. What are the limits? What are the various policy measures that will come under its scanner. I am afraid, Mr.Chairman, there are no satisfactory answers to it and neither will there be any.
The TRIPS lays down a delicate balance between rights and obligations of Members. NVCs tilt that balance. The very nature of NVCs makes it impossible to lay down various practical scenarios on how they would impact a Members sovereign space. A new cause of action arises even when there is no textual violation of the TRIPS agreement. Article 3.2 of the DSU states, inter alia, that the DSB recommendations cannot diminish the rights and obligations provided in the covered agreements. The applicability of NVC to TRIPS will widen the rights and obligations of the members under the TRIPS beyond the express terms of the TRIPS Agreement. This is how the delicate balance that now exists will inevitably be affected. 
The ambiguity and lack of clarity that NVCs will usher in in the TRIPS context will especially affect developing and LDCs severely. Lack of legal capacity to handle such cases will be a serious issue. It would inevitably lead to addition of litigation cost. The vast array of measures that will suddenly be open to potential challenge will be insurmountable. India believes that this is an unnecessary burden that was not intended by the TRIPS agreement. 
[bookmark: _GoBack]Mr. Chairman, India requests members to seriously reflect on the concerns expressed by overwhelming number of delegations in this meeting and earlier and should join the consensus that complaints on the grounds of nullification or impairment of the type identified in Article XXIII:1(b) and (c) of the GATT 1994 be determined inapplicable to the TRIPS Agreement, in the interest of the stability and certainty of the multilateral system.

Agenda item 11: REQUEST FOR AN EXTENSION OF THE TRANSITIONAL PERIOD UNDER ARTICLE 66.1 OF THE TRIPS AGREEMENT FOR LEAST DEVELOPED COUNTRY MEMBERS WITH RESPECT TO PHARMACEUTICAL PRODUCTS AND FOR WAIVERS FROM THE OBLIGATION OF ARTICLES 70.8 AND 70.9 OF THE TRIPS AGREEMENT
Mr.Chairman, my delegation would like to thank the delegation of Bangladesh for submitting, on behalf of LDC members, a duly motivated request under article 66.1 of the TRIPS agreement. We would also like to thank Uganda and other LDC members for introducing their proposal contained in the document IP/C/W/605 and providing members very convincing reasons for seeking an extension of the transitional period under article 66.1 of the TRIPS agreement for LDCs with respect to pharmaceutical products and for waivers from the obligation of articles 70.8 and 70.9 of the TRIPS agreement.

Mr.Chairman, in 2001, recognizing the special circumstances of LDCs, WTO members granted LDCs a specific exemption for pharmaceutical products in paragraph 7 of the Doha Declaration on TRIPS and Public Health, which was later adopted as a TRIPS Council Decision contained in document IP/C/25 dated 27th June 2002. This decision exempted LDCs from having to implement the provisions of the TRIPS Agreement relating to the protection of pharmaceutical patents and clinical data until 01 January 2016 in order to enable their access to low-cost generic medicines given the high prevalence of both communicable and non-communicable diseases in LDCs like HIV/AIDS, Malaria, Cancer etc. The General Council also granted a waiver (WT/L/478 dated 12 July 2002) to LDCs from its obligations under 70.9 of the TRIPS agreement to grant exclusive marketing rights (EMRs).

 Mr.Chairman, the 2002 TRIPS Council decision (WT/C/25) supplemented by the General Council waiver (WT/L/478) has facilitated access to affordable medicines in LDCs. However, LDCs continue to bear high burdens of infectious and non-infectious diseases and face numerous challenges in confronting disease and illness. 

Mr.Chairman, in June 2013, WTO members agreed to extend the transition period for LDCs to implement the overall TRIPS agreement until July 2021. We would like to recall statement made by India at the TRIPS Council meeting held in June 2013. While joining the consensus to extend the transition period until July 2021, we said in the June 2013 meeting of the TRIPS Council that we have consistently supported the LDCs' request for an extension of the transition period under Article 66.1 of the TRIPS Agreement without any conditionalities and we hoped that any future request by the LDCs for extending the transition period for pharmaceuticals, which will expire in 2016, would be looked at in a positive manner without any conditionalities being imposed on them. The statement made by India in June 2013 is still relevant today.

Mr.Chairman, we would like to reiterate that Article 66.1 of the TRIPS which states “ the Council for TRIPS shall, upon duly motivated request by a least developed country Member, accord extensions of this period.”. We are of the view that the language used in Article 66.1 is mandatory in nature, in that it does not give the TRIPS Council any discretion to deny a request for extension of the transition period or to impose any further conditions on LDCs. 

Mr.Chairman, since July 2002, the two transition periods-one general and one specific to pharmaceutical products are in force. We are of the view that a specific decision on pharmaceutical product transition period is absolutely critical to provide suppliers, procurers and donors of affordable medicines in LDCs the clarity and certainty to manufacture, export and import generic medicines. Mr.Chairman, in addition, LDCs request for waivers from Artciles 70.8 (mailbox obligation) and 70.9 (exclusive marketing rights) are fully warranted as these obligations create further obstacles to access to affordable pharmaceutical products to LDCs. 

Mr.Chairman, importantly, according to the June 2013 decision, the general extension was “without prejudice to the Council Decision of 2002” on the extension of the LDC transition period for “certain obligations with respect to pharmaceutical products” that expires in 2016 and to the right of LDC to seek further extensions of the period provided for in Para 1 of the Art 66 of the TRIPS Agreement.

Mr.Chairman, I conclude by reiterating India’s support for the proposal of the LDCs contained in document IP/C/W/605 and request all the members to support the above proposal without any conditionalities.  
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