Chairman’s Summary'
Informal Meeting on Intellectual Property Related to Genetic Rescurces, Traditional Knowledge and
Folklore (IGC Retreat)
5-7 July 2013
Bangkok, Thailand

The Informal Meeting on Intellectual Property Related to Genetic Rasources, Traditional Knowladge and
Folklore (IGC Retreat) was organized by the Royal Thai Govarnment on 5-7 July 2013 in Bangkok; Thailand

rogramme as appearsin Annex 1j.
prog Annex 1

The Retreat was attended by 55 participants from 29 countries and organizations (list of participants as
appears in Annex 2}, and chaired by H.E. Mr. Thani Thongphakdi, Ambassador and Permanent
Representative of Thailand to the United Nations Office and Other International Organizations in Geneva.

At the opening, H.E. Mr. Sihasak Phuangketkeow, Permanent Secretary of the Ministry of Foreign Affairs of
Thailand, welcomed all participants on behalf of the Minister of Foreign Affairs of Thailand. He recognized
that while considerable progress has been made in the IGC, there remain many fundamental issues left to
be addressed, particularly what, how and for whose benefit should the instrument(s) on genetic resources
(GRs), traditional knowledge (TK) and traditianal cultural expressions (TCEs) aim to protect. He believed
that the Retreat would be an important opportunity for frank and candid discussion with a view to
enhancing understanding on substantive matters, building up comfort levels among negotiators and
expanding common grounds to move forward the negotiation. He also emphasized the nead to discuss
procedural aspects of the IGCin order to pave the way towards the timely convening of the diplomatic

conferance.

H.E. Mr. Wayne McCook, Ambassador and Permanent Representative of Jamaica to the United Nations
Office and Other International Organizations in Geneva, in his capacity as the |GC Chair, also delivered a
statement thanking the Royal Thai Government for organizing the Retraat and the generous hospitality
extended to all participants. He recognized the benefit of inter-sessional meetings in ensuring continued
dialogue and emphasized the need to expedite the work of the IGC, while being prudent and maintaining
the balance in moving forward. He supported more meetings among technical experts to narrow down
options for political decisions. He stressed that the IGC's mandate was not indefinite and that it has to
arrive at an outcome which must be substantive, and it was incumbent on all delegations to honour the
mandate of the IGC. In seeking solutions, he believed that it was important to think how the IP systam
could bring addad value to the objectives it sought to promote. He further emphasized that the IGC should
seek to achieve agreement by consensus and that the time had arrived for delegates to not only talk among
those who shared the same position but to also broaden support from all. He pointed out that important
pending issuas include subject matters of protection, beneficiaries, transparancy and how to strike a

balance between positive and defansive protection.

As anintroduction, a briefing on the backzround and latest developments of tha IGC was provided by Mr.
Wend Weandland, Director of Traditional Knowledge Division, WiPO (grasentation as appears in Annex 3).

Y This summary refiects the views of the Chairman of the Retreat, and is without prejudice to the positions

and views of dalagaticns in the IGC.



Mr. Weandland, on behalf of the WIPQ Secretariat, also thanked the Royal Thai Government for having
organizad tha Retreat and for having invited the Secretariat to attend.

Tha Discussion at the Retreat focused cn intellectual property in relation to three key issues, namaly
ganatic resources (GRs), traditiona! knowledge (TK) and traditional cultural expressions (TCEs) and on the
way forward of the IGC, on the basis of the non-papers prepared by moderators of each issue as appear in

Annexes 4, 5,6, 7 rasoectively.

1. GENETIC RESOURCES {GRs}

The discussion was moderated by Mr. lan Goss, General Manager, Strategic Programmes, [P Australia.

Points of Convergence

1.1 Participants had consensus regarding the high level policy outcomes as follows: "Protection of GRs and
associated TK from misappropriation by third parties, whilst providing an effective environment to enable
economic benefit to be obtained from the resaurces, noting a primary pathway for obtaining economic

benefit is the patent system."

1.2 There was alsc consensus that objective 2 in the current text on GRs as developed by IGC 23 was
appropriate, noting that there were two options in relation to the objective and that this objective was also

relevant to the TK text.

1.3 There was general support for transparency as a policy outcome of a disclosure mechanism, which
reflects objective 1 in the current text on GRs as developed by IGC 23, noting that there was no agreement
on linking the patent system to the Nagoya Protocol in relation to checkpoints for monitoring compliance

with ABS.

1.4 There was an agreement that defensive measures are required to underpin any normative approach. In
essance they are not cantroversial, and are also relevant to the TK text.

1.5 Thera was general consensus that the subject matter should have a narrow focus, and, as it is not
conferring benefits or rights, that significant elements of the text could be refined or removed, and to focus

instead on Article 3 as the mechanisms to support the objectives.

Pending issues

1.6 Tha critical issue blocking progress was a lack of consensus in relation to a disclosure mechanism. Key
concerns relate to tha potantial burden on the IP system and business and unintended consequences,
which could create uncertainty in the IP system, and limit access to GRs and associated TK, impeding

inncvation and achievement of economic benefits,

In relation to this key issue, there was however, consensus that these concerns need to be addressed.

Recommendations

1.7 To raview objactive 1 in the current text on GRs as developed by IGC 23 to incorporata key principles
that addrass concerns of non-disclosure proponents. This could perhaps be addressed by incorporating
them as principles to be applied when developing the disclosure mechanism. Examples inctude: maintaining
certainty of IP rights, recognizing the role of the IP system in promoting innovation, supporting technology

and knowledge.



1.8 To further refine the disclosure proposal so key concerns from users can be battar assessed and

mitigation proposals considered.

1.9 To request the WIPO sacretariat, in coordination with the UPOV sacratariat, to provide information on
the scope of subject matter, patents or IP rights, in particular does the scope incorporate other rights such
as PBR (such as rights in plant variaties that pre-exist the first UPOV Convention).

1.10 Member states should share information on their disclosure ragimes to inform the discussions,
perhaps this could be by refining the tarms of refarence for the study progosed by a number of non-
disclosure countries, noting that further work was required on the terms of refarence to ensure that they
were a balanced reflection of the two interests - holders and users. It was suggested that countries having
and proposing a disclosure reguirement give practical case study examplas at the IGC through the

organization of a side-event.

1.11 The non-disclosure proponents were requestad to review and revisit thair position, as the disclosure
mechanism is further refined, to see if their current issues could be resolved, noting disclosure proponeants
had fowered their ambitions significantly taking account of concerns raised in relation to burden and
unintendad consequences, with consensus on a regime which would be administrative in nature with no

obligation on IP offices to verify the disclosures.

2. TRADITIONAL KNOWLEDGE (TK)

The discussion was moderated by Mr. Emmanuel Sackey, Chief Examiner, African Regional Inteliectual

Property Office (ARIPO).

Points of Convergence

2.1 Participants agreed to narrow down the policy objectives to only IP spacific ones and consider the non
IP objectives together with the guiding principles for the development of preambular clauses and

statements.

2.2 In the discussion on Article 1 related to the subject matter of protection (all references to articles are
references to the draft articles on TK as developed by IGC 24), there was no concarn expressed on the
definition of TK as such. However, on the criteria of eligibility, the refarence to the minimum pariod to
determine thea intergenarational character of TK was discussed at length. Many participants expressed the
view that it would be impractical or unrealistic to fix a period to determine a social and cultural relationship

and to create social identity.

2.3 On Article 3 related to scope of praotection, participants considerad that the rights- based approach and
the measures- based approach could be complementary instead of alternatives. Participants exprassed

their wish to see such a linkage in future discussions.

Pending Issues

2.4 Concepts such as “public domain”, “misappropriation”, “TK widely known” and “diffused TK”, “secrat
TK", as contained in Articles 1 and 3, wera vague and should be further clarified for legal certainty and

alignad with their usual meanings as appear in relevant international treaties

2.5 How to address the economic rights of TK holdars and how such rights could impact on access ta

know!edge/information and associated GRs.



2.6 On article 2, related to beneficiaries, with reference to the words “nations” in 2.1 and “national
identity” in 2.2, the discussion highlighted that the two terms serve different purposes.

2.7 How to address the overlap of disclosure of origin principles contained in tha TK and GRs taxts.

Recommendations

2.8 The currant TK text contains a large number of bracketed language which should be worked on to

enhance clarity and narrow down differences.

2.9 Given the similarity and synergy in the objectives and principles of TK and TCE texts, effort should be
made to harmoniza the objectives and principles in the two taxts and create a single sat of objectives for

both TK and TCEs.

3. TRADITIONAL CULTURAL EXPRESSIONS (TCEs)

The discussion was moderated by Ms. Kim Connaolly-Stone, Chief Advisor, intellectual Property for New

Zealand.

Points of Convergence

3.1 There was general agreement that the time is right to return to the policy objectives and principles at
IGC 25. Participants identified a number of principles or approaches that could help the IGC to rationalize

the policy objectives, which included:

e A focuson IPrelated objectives,

e The protection objective was shared, but there was a need to think further about what is meant by
misappropriation,

e PBringing in the principle of balance when reflecting the objectives,

e Taking the objectives that reflect the broader context, or a means to an end, and addressing these
in a preamble,

o Testing that a particular objective could be given effect to by the instrument,

o Looking for orphan objectives that do not match up with an article in the text,

e Raconsider whether principles are neaded (may have been dealt with in articles, or could be

addressed in the preamble).

3.2 On Article 1 (all references to articles are refarences to the draft articles on TCEs as developed by IGC
22), there seemed to be agreement that the listing of examples could be moved away fram in the
catagories of TCEs. However, there remains a need to consider if a footnote was needed if the list of
examples is removed. On the previcusly debated question of wheather “knowladge” should be referred to in
the two alternatives in paragragh one, it was thought that both alternatives could be cdone away with as the

definition could stand without them.

3.3 0n Article 2, on the quastion of how to deal with the issue of nations in Article 2, it was thought that

paragraph 2.2 from the TCE text was a way forward.

3.4 On Article 3, tha reluctance of a number of delegations tc move beyond option 1 on scope of protection
was conneactad to uncertainty cancerning beneficiaries and the definition of TCEs, e.g How to define

beneficiaries? How much subject matter could potentially be protectad?

Pending Issues



3.5 Regarding Article 1 on the use of the terms “artistic and literary” and “creative intellectual activity” - Do
these terms appropriately define TCEs, can they accommodate all TCEs that should be covered, and how to

provida legal certainty?

3.6 On Article 2, there wera still concerns abcut the lack of clarity concerning beneficiaries, e.g. Does the
term “beneficiaries” mean rights of ownershig, stewardship or something else? How can the description of

beneficiaries be understood objactively?

Recommendations

3.7 Participants were requested to discuss the issue of objectives and principles with their capitals and
consider how they could be rationalized ahead of IGC 25. The Friend of the Chair, Mr. Goss, has cfered to
t1G

consider this issue and assist a

3.8 On Article 1, participants were requested to come to IGC 25 prepared to explain why the terms used
were important, and to offer alternative language that could address concerns. Those who thought the
language was problematic should come prepared to explain how TCEs would be excluded if the language
was used, and offer alternative approaches to address the concerns of others regarding legal certainty.
Participants should also discuss with their capitals whether the two alternatives in paragraph 1 could be
removed. Was the language necessary to provide clarity?

3.9 On Article 2, participants were requested to discuss with capitals 1) what would be useful directions of
inquiry to provide certainty with regard to beneficiaries, and 2) whether the approach in 2.2 would be
acceptable, and come prepared to address these issues at IGC 25.

3.10 On Article 3, participants were requested to consider whether reservations concerning scope would be
addressed if the concerns regarding lack of clarity in articles 1 and 2 were addressed. Alternatively, was

there something more fundamental?

4. THE WAY FORWARD OF IGC

The discussion was co-moderated by H.E. Mr. Thani Thongphakdi and H.E. Mr. Wayne McCook.
y

Points of Convergence

4.1 Given the important moral and economic rights associated with the issues and the significant
investmeant made in the |GC process, ali agree that a tangitle and meaningful outcome should be achievad.

4.2 As a number of important points still remain to be resolved, political commitment was required,
including decisions to be made at the political or policy lavel to push forward the process.

4.3 Participants agreed that the outcome should be international legal instrument(s) ensuring the effactive

protection of GRs, TK and TCEs.

4.4 While some participants preferred separate instruments for GRs, TK and TCEs, there was general
agreement on fiexicility on whether there should be one, two, three separate instruments given the
similarities, differences and synergy between them. Although the concept of an early harvest was
discussed, it was agreed that all issues should progress at the same ratz in a balanced manner, and te

concluded at the same time as a single undertaking.

4.5 Participants supported the extension of the IGC mandate with clearly identified issues that requirad
further work and that consideration be given to setting the outer date for the diplomatic confarence. It was
5



proposad for the next year that thare be three IGC sessions held to address each issue thematically, with
the fourth IGC held prior to the General Assemblies to both discuss cross-cutting issues at a technical level
and allow for a meeting at the senior officials level to, among other things, discuss policy issues and provide

policy guidance

4.6 Further studies should be made and side events held to share knowledge and best practices, especially
on disclosure reguirements.

4.7 There was a need to further engage representatives from indigenous and lccal communities which
would help their understanding of the issues, facilitate their contributions to the process and serve as a

confidence-building measure.

Pending Issues

4.8 Whether the international legal instrument(s) should be measures-based or rights-based in approach.

4.9 Whether the international legal instrument(s) be binding or not.

4.10 How to improve the methods of work (e.g. inter-sessional meeting, friends of the chair, etc.} which

needs to be endorsed by the Plenary of IGC.

Recommendations

4,11 Participants were requested to discuss the above issues with their capitals in preparation for the
discussions to be held during the last three days on the IGC which would provide recommendations to the
General Assemblies.

4.12 Member states are encouragad to provide additional contributions to the Voluntary Fund to support
the participation of stakehalders, as well as consider the proposal made to use the WIPO regular budget to

enable the Fund to continue

On 8 July 2013, an excursion to Khung Bang Kachao, Phrapradaeng District, Samut Prakan Province was
organized for participants to observe the use of GRs, TK and TCEs in Thailand. Organized with the support
of the Biodiversity-based Economy Development Office (BEDO), visits were made to the Klong Lad Po
Museum and \Wat Par Ked, the House of Aromatic Joss Stick and the Siamese Fighting Fish Gallery.

In the closing session, the Chair thankad all participants for their active and constructive participation in the
Retreat, in particular the Chair of the IGC, the moderators of each session, as well as the Director cf the
Traditional Knowledze Division, WIPO, for their support and cooperation in the organization of the Retreat.
The Chair advisad that this summary would be sent by the Royal Thai Government to all Missions in
Geneva, and that the WIPO Sacretariat would be requested to make it available to all observers to the IGC.

On behalf of all participants, the Chair of the {GC thanked the Royal Thai Government and the Ministry of

Foreign Affairs for organizing the Retreat.
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Annex 1

Program of IGC Retreat
5-7 July 2013

Royal Orchid Sheraton Hotel & Tovwers

Fridav.5 Julv 2013

10.00-11.00

11.00-11.30

[1.30-11.45

11.45-12.30

12.30-14.00

14.00-16.00

16.00-16.15
16.15-18.30

19.30-22.00

Saturdav. 6 Julv 2013

9.00-12.50

12.30-14.00

[4.00-17.30

Bangkok, Thailand

kixkrkhdrhrbrrrbrobiisw

Registration (in front of Grand Ballroom 3)
Opening Remarks By

- H.E. Mr. Sihasak Phuangketkeow,
Permanent Secretary of the Ministry of Foreign Affairs of

Thailand (MFA)
- H.E. Mr. Wayne McCook,
Permanent Representative (PR) of Jamaica, and Chair of [GC

Coffee Break

Background and Update of IGC By Mr. Wend Wendland,
Director of Traditional Knowledge Division, WIPO

Lunch Break (Feast Restaurant)
Discussion on TCEs

Moderatad by Ms. Kim Connolly-Stone,
Facilitator of TCEs in IGC 22

Coffee Break

Discussion on TCEs (Cont.)

Cocktail Reception hostad by MFA at the Sambal Terrace

Discussion on GRs
Moderated by Mr. lan Goss, Facilitator of GRs in [GC 23
(Coftee break to be served)

Lunch (Feast Restaurant)

Discussion on TK Moderated by Mr. Emmanuel Sackey,
Facilitator of TK in [GC 24 (Coffee break to be served)



19.00-2(.30

Sundav. 7 Julv 2013

9.30-12.30

12.530-14.00

14.00-15.30

15.30-16.00

16.00-16.15

Dinner on Cruise hosted by H.E. Mr. Thani Thongphakd;,
PR of Thailand (please meet at hotel's pier at [8.30 hrs.)

Discussion on the Way Forward
Co-moderated by H.E. Mr. Wayne McCook,
PR of Jamaica and Chair of IGC and

H.E. Mr. Thani Thongphakd:,

PR of Thailand

(Coffee break to be served)

Lunch (Riverside Meeting Room 5- TBC)

Discussion on the Way Forward (Cont.)
(Coftze break to be served)

Wrap up session Co-moderated by
H.E. Mr. Wayne McCook, PR of Jamaica and Chair of IGC,

and H.E. Mr. Thani Thongphakdi, PR of Thailand

Closing Remarks
By H.E. Mr. Thani Thongphakdi, PR of Thailand

k%% Diyess code: smart casual/ jacket with no tie



GO AOOOUISTI-NGIUEA | 2010 Auodoud [emoajeiul oie1g Jolensiuiupy 12801 ueA nibuig sy

BUILD JO UOnBASIUIWPY wawedod sy

1UBuAdog euoneN | [e607 ‘uoisiag o Joiyo uonoag UOYS olle A SIN

Judwdoeraq

pue apel| ‘shejy ubiolo

3 s

J021)JO Adljog oped| Jomas INOISE

wos ewonaIgonel

fpas e S ey

foxbueg ul 1zesg Jo Asseq

- S0

s

JuotobebuT) pue

NEACG OWADASISIOTATTED SHV 81 Joj 000 | uonedioied snouoBipu; ioaq Aoisiod Agieny sy

uonesadoond pue Aoio

eleeHiEnedms

o
G:j
=

BONVETE)IS Clensny 4 [EUONRUIDIU| "JOJDI(] JURISISSY ONIEE] UOADIS I

Swebody

e ADD"

isuediossotue RIBJISNY | aiBareng abicuey [ziouon) S509) UB| U

almeubig

uoijewliojul JPEu0Y uoneziuebio Uoniso oweN /Anunon

puepeyy “oxbueg ‘cLoz Ainr £ — ¢
(Jeadloy D9J) 1004 pue obpajmouyy |EUCHIpeI | 'S82IN0SaY Ol}puss) 0] paje|al Auadold |enjoajoju) uo Bunaap jewuojuy

Z Xouuy sojebaja Jo s



UTrmrsonoAsSgnp euediy

BADUDD)

Ul BIPU| JO UOISSIIA UBUBUIIS]

(D1WOU0DT) AIR18I003 1514

Aoqne eued)y g

WO NEWDDUESUT S|

aimind jo AlsIUIA

DAIEIUDSDIC DY

SIN M TJodd

WOI ME[SNIBODAI BYUDEINUE

uonowold pue

A2104 [euisnpul Jo Juawpedoq

DANEIUDSIdOY

CUPEINUY AY SIA

]

PO eI Ne ey e s O 4 MRS

51S010

PUB JUSWUONAUT JO ANSIUIN

(Puejiey])
[EUOlBUIBIU| 0D ¢ Snoy

/82URI-| JO UOISSII JUBUBRLLIO

591UNOD
Buidooaaq J0) WaIsAS LUOHEWIOU|

puE |oJeasay ' |2I0Uuds) 1010911

SANLIUOSaIADY

NN D20 N

alne

ublg

3oyBueg ul aouel Jo Assequil

UoISSIA Jo peal Aindog

NEOPBI UUBA JIN

uonisoy

aweN /Anunon

Z Xauuy

puejey| ‘yo)bueg ‘cLoz AInfr £ — G

(1eonay D91) 81004 pue abpamouy| [eUOHIPE. ] ‘S80IN0SaY 2118UaS) 0] paje[al Alladoid [enajalul uo Gunaap jewioju

sajebajaq Jo 1s17



UOISIAIQ saej)y Auados

drobeEjowmones 11uas] sliejy ubialo jo Ajsiuiy lemoaj@ul loang Aindog ones uay) J

UOISIAI S8V

[euonewaiul Jojoauq Aindog

dlroo 0oUCADI T THOUTSIOI SJB)V lednyng Joj Aousby

TS = 3 =

LOH NOJIH I

OANRIUDSOICOY|

JuduBellod pue Jopessequuy

2

BISauUopU| Jo Assequus)

Pimtasises o

ZNE 4 IHEUIDIN "SI

urmrsonouetnipunp gagog BISDUOPU| JO Assequ]) joy0 Aindog 7 iosiunpy ueunipunig NV qagag W
NoyGueg
W03 00UCADOSOANS]ITE Ul elsauopu| jo Assequig 10]|95UNOYD) JOISIUIA OOANG Juy I
DA UBSDIdDY
JUrMIrSanoemaus(Tiig | eisouopu) jo UOISSIIA JUBUBLIID JUBUBULID | PUE JOPRSSECUY OMOCIIAR OUOALY "IN T

L AT AR e 7
e ¢ aeisaUo
) i T 35 bty R : e i LR 728 TS £ it a\ﬂg X
aimeubig UONEWIOjU| 10BIU0D uoneziuebiQ UoNISO aweN /Aunoy

puejiey] “joxbuegq ‘'cLoz AINe £ — g
(leanoy D9I) v40p|0 pue abpaimouy [BUOHIPRI| ‘S82IN0S3Y 21j8uas) 0 pajejal Auadoiy [lenjos||iul uo bunaspy jpwioju)

7 Xauuy sajebajaq Jo 1517



XU qoB dWimieueEou

AroBoNRI@EWNY(o ONSEX

AIEIDIDOS PUODag

PIOSLE OUEW JA

aAlE]UE m@;Q@N_

JUDUBWIIS “JOPESSEAWLN

soqbueg

Ul 00J0JOW JO Assequug

Auadoly

[CIISNPU] JO 9INIISU] UBDIXON

jeuey AuuByBN TSI

yoxbueg 'oy1ar

luaunedaq

Auadold [emoajonu) 1o

CUUO ONSEA I

AroGodDNSoIEs-Epmng

921JJO Jused ueder

[e]

UOISIAIC SV [CUONEBLIS U

IO Aollod fesoreminiyl sojo0uIq

PN IUS0IES I

drobEouUmEbos IOy

sliejpy ubiaio jo Ansiulpy

1010000 Aindog

ehog oAy aw

sajebajaq Jo 1517

aimeubrg uolnewlojuy Joeuo) uoneziuebig uonIsod awenN /AnunoD
pueleyl “oxbueg ‘¢Lozg AInf L~ G
(Jeanoy D9J) alopjjo pue abpajmouy |euonipel] ‘sadinosay ojpuag) o) pajeles Altadold [enjoa)eiu| uo Buiaay [euwoju|
Z Xauuy



WOSTICUNOUDT T TOUOST

Auadoud jenjoajoiu) ueosoy

JO100UI UR)ISISS

buog Buooly) I

Hrobodpdwooun

99O

Auadold |lemoajjaiuf ueaioy

UOISIAIQG

SHRJY Jesole i Jojoalg

UILLDE | WoT] "Iy

[OUUOD=UITS]

WsLNoJ pue suodg

aInnY jo Asiuin ' neaung

[2JBUDD) J0J0aII

DO UNaYoR | I

PUODOG

SOIURAIDD)

SO0 [onbiw a

P

0Jed

SEIOIPUEH J0] [RJDUDD) 101001

HEypUBe

IV CEUBAN INPAN Iy

OUBWDOATISO Blep

R o

ON JO Assequi]

DU |

DRSO elew sy

aimeubig

uonewioju| j1Pru0D

uoneziuebip

oSO

aweN /Anunon

(1ean0y 091) 2101Mj04 pue abpajmouy| [euoy)

Z Xouuy

puepeyy “yoybueg ‘cLoz Ainp £ — g

sajebajeq Jo 1si7

pelL ‘seainosay aausg o pejejas Auadoid [enaojeul uo Bunosy [ewioju)




oS GOUCADINN0ZITA B8 2IMINYD Jo Ansiunpy 2IMIND JO ANSIUIN OU] O] JOSIARY HYIESUEMNG L)IARS "SI

OANEIUOSaICdDY

PUB|IY | JO UOISSIIN JUBUEBLLIOY JUDUBWUIDY PUB JOPBSSEGIUY | 1P

leydbuoy | ey W I H

= i =TT ;>
e

INOJ"O0UCADESS0RWA | BluBZUR] JO UOISSIA JUSUBWIa Arenuojodiud)d Josiuny RN il S

UOISIAIC]] SJIEJJY DILOUOD T

SIBJY [BUIDIXT JO AjSIUIA OUJ JO J01DBII(] DOURISISSY

S
.L.M.u_mav Flnaes
SRR

R

woalsAs albipamauy|

snouabipu| [euonen ABojouyoa |

101204 JaID

BZ2'A001SpBNOIOS YBUO A pue 92UsI0g Jo Juawedoq

x

221 JURSISS O WYy s
IS5y @] IV 'SIN

»obTod

WL LLUOSRY 9jO

aineubig UOIEWLOJU| 10BJU0D) uoneziuebiQ

uonIsO aweN /Anuno)

puepey 'yoxbueg ‘cLoz AN £ -G
(leanay D9|) alopjo-y pue abpamouyy [euonipel] ‘sa2inosay oNeuss o} pajejal Aladold [emosjeiul uo Bunoay |ewloyu)

¢ Xouuy sajebajag Jo 1s



WbuAdon

10} |eJBUsD) 9]1eI0100I(]

podxT JueisIssy

MNOD ST 2N "SIy

1ybuAdon
0} |BI9UDD) B}BI0IDBII(]
991JJ0 wswdopaaqg

Awouoo3 paseg-Ajisioaipolg

letouag) Jojoalicy Aindog

NONSING IPWEN Jp

ST

JO102JIQ 9AIIN20XT 0] UBISISSY

uloaewibueyd yuey g

soaneladoo)
pue ainjnauby jo Ansiuipy

‘01mnouby jo Juswyeda(

UOISIAIC] UONDD0U

SONDUEA 1ULld O JO1DDUI(]

leseyD uemnier g

siejpy ublaso Jo Ansiuip

udwdopaog me

[EUOINEUIDIU| JO UOISIAICT J0100JI(]

12JOSIRI] IN] "1Q

siielpy ubioso jo Ansiu

Ad110g Drwouon

[BUOHEWIIU| JO UOISIAI] 'I0J00II(]

IaNIRIULY ISy S

sJig)jy ubiaio jo Ansiuipy

SIHBJV DIUIOUODT
|BuonewWoU Jo Juawpedaq

10 |e1oUud9-J010021g Aindoq

nstunjessnyeg

DAUESURS "SI

aineubig

UONEBUWLIOJU| 198U

uoneziuebio

uonISO

aweN /Auno)

puejey] "“yoxbueg ‘€10z AN £ — g

(1eddoy O91) 2uopijo- pue abpajmouy] |euonipes | '$92IN0sdY JNBUBY) 0} pajejal Aladold |en)oajeiul uo

Z Xauuy

sajebajaq Jo 1si

Buneopy jewuoju



TUTOUIMDIPUETDUSM DUSAR

OUNTSVITOINVNATII VANAIN

abpamouy| jeuonipes | '1010aiq

LOISIAIQ

PUEIDUDA PUDAN IN

puejiey ] 01 uoun ueadoung oy}

1901§)0 opeJ|

w2l BpnAN Sy

NO"ed0INT SEo0WIsNBUIoT OIIouE

=3

puejley] o] uolun ueadoing ay |

= Ty R e e e T

2IWOU0DT PUE DPEI | JO PRal|

SEITY

esbayy

JanBualag) oluaiuy N

OORSG [ONUBWILWT "I

Aladol

[Emoayia1ul JO 821jQ [BUOHEN

Jowewpedag SN ‘OLdSN

ALUOENY | [euoibay

alnmeubig

UONISO

oweN /AnunoD

puejieyy Moxbueg ‘cLoz Ainr £ — G

(1eanay D91) 81004 pue abpajmouy) [RUOHIPE. | ‘S8IN0SaY U 0] pajelas Aluadoid |emoaj@iul uo Bunsap [ewioju|

Z Xouuy

sejebajoq Jo 1517



("SI4 00°0L) £L0Z AInr g Jo sy

puejieyy oxbueg ‘Loz AInr £ — ¢
(1eanay 99i) v10pjo4 pue abpajmouyy jeuonipes | 'S$901N0saYy JNBUIY 0} pajejas Aladold [enjosyejul uo Bunaap [ewoju|

Z Xauuy sajebajaq Jo 1si






/ Annex 3

f
WIPO
WORLD

INTELLECTUAL PROPERTY
ODRGANIZATION

Background and Update on the IGC

WY,

Wend Wendland, Director, Traditional
Knowledge Division, WIPO

e

i

& The protection of GRs, TK and TCEs: origins and context
I The establishment of the IGC

1 What does “protection” mean in the IGC?

©1 Objectives: setting overall directions

© The IGC: challenges and opportunities

£l The texts: a short history

H The current state of play

1 Closing: a few key issues
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INTELLECTUAL PROPERTY
ORGANIZATION

The protection of GRs, TK and TCEs: origins
and context

Y

7 Culture (from 1950s)
=l cultural property, cultural heritage, cultural diversity
"1 The Indigenous movement (from 1980s)
™ Environmentalism (from late 1980s)
i Health (from 1970s)
" Food and agriculture (from 1980s)

# Intellectual property (from 1960s)

WIPD
WOALD

L
INTELLECTUAL PROFERTY
RGAMIZATION



Disappearance and
degradation; universal
heritage of humanity;
safeguarding; conservation

Stewardship

Ownership lﬂdrligg?]r;é)us

Unfair commercial .
Indigenous peoples

exploitation; Protection o i g

intellectual property ' i or§ an. )

rights guardians; holism;
protection as

incident of self-

deteriifiHton

INT.'ELLECTOAL PRAOPERTY
CHGAMIZATION

Milestones: GRs, TK and TCEs

ILO Convention 169
Amendment of the Berne

Convention UNESCO Conventions 2003

and 2005
WPPT
CBD FAOIT
; Nagoya

¢

; omm UNDRIP
Daes ¢ Guidelines
; Guidelines; ;
VIPO-UNESCO Model TR

Provisions
First session of the IGC

WIPO
WORLD
INTELLECTUAL PROFERTY
GRGANIZATION
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The establishment of the IGC

7 Colombia and WIPQO's Patent Law Treaty, 2000
1 Why GRs, TK and TCEs together?
71 beyond “common heritage of humanity”
1 challenge logic of the human individual innovation
= balance and equity - new players in IP policy-making
7 cut across all branches of the IP system

71 closely inter-related
WIPO

WI3ALD
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What does “ protection” mean in the IGC?

Protecting TK/TCEs through a special
system or mechanisms (sui generis)
based on the kinds of measures,
principles and trade-offs that underlie
intellectual property systems

i ELLECTUAL PROPERTY
FEATIAN
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Article 6
Exhaustion
For the purposes of dispute settlement under this Agreement, subject to the provisions of

Articles 3 and 4 nothing in this Agreement shall be usad to address the issue of the exhaustion of
intellectual property rights.

Article 7

Objectives

The protection and enforcement of intellectual property ri ghts should contribute to the promotion
of technological innovation and to the transfer and dissemination of technology, to the mutual advantage
of producers and users of technological knowledge and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.

Ariicle 8

Principles

1. Members may, in formulating or amending their laws and regulations, adopt measures necessary
to protect public health and nutrition, and to promote the public interest in sectors of vital importance



‘positive”

“defensive”

Imposing IPRs on traditional knowledge

GRAIN

I Y T L g T T e e ey S e (Fat oAb o st} 3

wer the past three years, the Wadd
P ¥

(a7 naes QTSR
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1 The “international dimension”
i three principles
Inational treatment
Hireciprocity
Fimutual recognition

WORLD
INTELLECTUAL PROPERTY
OAGAMIZEATION
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Objectives: setting overall directions



High- level WIRO
WQORLD
INTELLECTUAL PROPERTY

&1 Fostering cultural diversity it it

£l Safeguarding intangible cultural heritage
7 Conserving biodiversity

%1 Promoting sustainable development

i1 Ensuring food security

&1 Encouraging human creativity

£ Respecting human rights, including rights and interests of indigenous peoples and local
communities

£l Fostering access to knowledge and a robust “public domain”

&l IP-specific WIPO
WORLD
INTELLECTUAL PROPERTY
ORGANIZATION

o1 Prevent misappropriation and misuse
71 Promote innovation and creativity

i1 Preclude the grant of improper IP rights to
unauthorized parties

“1 Promote access to knowledge and safeguard the
public domain

& Ensure benefit-sharing
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The IGC: challenges and opportunities

71 Diverse actors, diverse objectives, proxy for other issues

7l Top-down norm-setting, with relatively little experience at
the national level

71 Representation and participation, especially indigenous
peoples

# Fragmentation: interface with other instruments and fora,
CBD/Nagoya, FAO, WTO, UNESCO, Permanent Forum,

WHO, UNCTAD

i L5
INTSLLECTUAL PROPERTY



' Historical opportunity: first developing country-initiated
normative process in IP

™ Cutting edge: fresh uses for age-old IP values and
principles

& International comity: mutual supportiveness of IP
towards other policy objectives

WIirO
WORLO
INTELLECTUAL PROPERTY
ORGAMIZATION
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The TK and TCE texts: a short history



Elements of sui generis protection of TK (3/8), 2002

Questionnaire (2/7) and final report on national experiences with TCE protection (3/10), 2002
Policy and legal options (6/3 and 6/4), 2004

Elements of an international instrument (African Group, 6/12), 2004

First Draft Policy Objectives and Core Principles (7/3 and 7/5), 2004

First commentary process — comments incorporated

Second Draft Policy Objectives and Core Principles (8/4 and 8/5, June 2005)
Second commentary process, 2006 — comments not incorporated but circulated
“Lists of Issues”, 2006

Gap analyses, 2008

“Text-based negotiations” begin in 2010

Intersessional working groups (IWGs) meet 2010 and 2011

IGCs 16 to 24 review successive drafts, 2010 to 2013 wWiso)

INFTELLECTUAL PROPERTY
ORGAMIZATION

INTELLECTUAL PROPERTY
ORGANIZATION

The current state of play



IGC mandate 2012-2013

W,

WIPO
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U ... expedited text-based negotiations with the objective
of reaching agreement on a text of an international legal
instrument (or instruments) which will ensure the
effective protection of GRs, TK and TCEs. . .

as agreed

4

IGC’s Work Program for 2013
in October 2012

W

\

WIPO

WORLD

©1 ... agree to continue negotiations aBEEATAYETTEmRt In
good faith, with appropriate representation . . .

&l ... submit texts to the GAin 2013 . . . GA to decide on
convening a diplomatic conference . . .

1 Three thematic sessions . . .

1 1GC 23 (GRs): February 4 to 8, 2013
T 1GC 24 (TK): April 22 to 26, 2013
H1GC 25 (TCEs plus 3 days): July 15 to 24, 2013
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(d)  The work of the IGC shall follow the pragram set out below:

PrbvisionalDate Activity

February 2013 IGG 23 - Genstic Resources (5 days)

April/May 2013 IGC 24 - Traditional Knowledge. With a focus on, but not limited to,
4 key Articles viz Subject Matter of Protection, Beneficiaries, Scope of
Protection and Limitations and Exceptions (5 days)

July 2013 IGC 25 - Traditional cultural expressions. With a focus on, but not limited
to, 4 key Articles viz Subject Matter of Protection, Beneficiaries, Scape of
Protaction and Limitations and Exceptions (5 days)
Review and take stock of the text(s) of the International legal instrument(s)
ensuring the effective protection of TCEs, TK, and GRs and make a |
recammandation to the General Assembly (3 days) !

October 2013 WIPO General Assembly
Decide on convening a diplomatic conference i

|
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ORGANIZATION

Closing: a few key issues

-
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©1 Objectives
ORGANIZATION

7l Concepts and terms

R
£

“International” legal instrument(s)

&l legal certainty vs. flexibility

Il restrictive vs. inclusive

i1 international vs. national

W,

WIPO
WORLD
INTELLECTUAL PROPERTY
ORGANIZATION

Sign up for the TK e-Newsletter and
Updates

qrikf@wipo.int
wend.wendland@wipo.int
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DISCUSSION PAPER INTELLECTUAL PROPERTY AND

PROTECLION OF
GENETIC RESOURCES AND ASSOCIATED TRADITIONAL

KNOWLEDGE

INTRODUCTION

1. This paper is provided without prejudice and its purpose is to identify the status of
current WIPO IGC negotiations relating to Genetic Resources (GR) including
background, areas of convergence, key policy issues requiring resolution and
possible future direction.

BACKGROUND
STATUS OF CURRENT NEGOTIATIONS

2. The IGC made good progress at its 23rc) session (4 to 8 February 2013). The
substantive policy and technical discussions and text-based negotiation led to
significant progress in development of the GR text. Members propose two different,
though not mutually exclusive, objectives for protection of genetic resources. While
they disagree on the relative priority of these objectives and mechanisms for
achieving them, these two objectives could be complementary.

Objective 1: Applicants for patents, or intellectual property more generally, comply
with access and benefit sharing regulations. The proposed mechanism for achieving
this objective is to compel applicants to disclose where and how genetic resources
used in their application were accessed.

Objective 2: Patent offices, or intellectual property offices more generally, have the
required information to make correct decisions when assessing applications. The two
options for mechanisms to achieve this objective are

(a) increasing access to information specifically for assessing the internationally
recognised criteria for patentability of novelty, inventiveness and industrial

applicability; or

(b) increasing access to information for any criteria relevant to assessing
applications, include national disclosure requirements of the type described in

objective 1.

3. While there was no consensus in relation to Objective 1, which addresses
disclosure requirements, proponents of such requirements from across regional
groupings began to develop a common approach. Rather than a criterion for
patentability, the text reflects an administrative disclosure regime with no obligation
on IP offices to verify the disclosure.

4. Most Member States endorsed Objective 2 that patent offices should have
sufficient information on genetic resources on traditional knowledge to perform their
function, but propose different mechanisms to achieve this. Member States who
oppose the disclosure requirements in Objective 1 have tabled specific, separate
non-normative proposals addressing Objective 2.



5. The text includes both permissive and directive language. Some Members
consider the instrument should apply to IP rights more broadly, while others focus on
patents. They also debate linkages with the Nagoya Protocol of the Convention on
Biological Diversity.

6. It should be noted that the non-normative measures tabled in separate proposals
and substantially replicated under Defensive Protection within the text, will be
required to achieve both objectives and underpin any disclosure regime, should one
be agreed.

IP AND GENETIC RESOURCES-DISCLOSURE AND PATENTABILITY

7. A number of Member States from across regional areas have proposed a range of
mechanisms for patent applicants to disclose both the source and conditions of
access for genetic resources upon which their invention is based. These proposals
are a response to concerns that genetic resources are being used to develop
commercially successful products without benefits being shared with the countries
from which these genetic resources were accessed. Some Member States oppose
such proposals, questioning the extent of failures to share benefits and disputing the
proportionality of measures that could impede innovation.

8. In response to concerns such as innovations previously known to traditional
medicine being patented, Member States have in the IGC also considered IP issues
relevant to the protection of traditional knowledge associated with genetic resources.
A key topic in this discussion, also reflected in the text on genetic resources, is patent
offices' referral to traditional knowledge associated with genetic resources when
testing a claimed invention against the patentability criteria of novelty and
inventiveness.

9. From the commencement of the IGC in 2001 Member states have submitted
numerous proposals on both disclosure and patentability. Under its more recent
negotiating mandate, commencing 2009, the IGC has developed a single text
capturing these proposals. More recently, Member States have engaged
constructively to streamline this negotiating document and negotiate their way
through their policy differences.

KEY POLICY ISSUES REQUIRING RESOLUTION

10. The central policy divide in relation to the negotiations relates to member states
views on what the primary objective of the negotiations are; prevent the granting of
erroneous patents relating to GR and associated TK or prevent misappropriation of
GR and associated TK and what is the appropriate role of the patent system, in
particular, in relation to these objectives.

11. Proponents of a disclosure requirement argue that such requirements would
contribute to both these objectives by enhancing transparency and accountability in
relation to the use of GRand associated TK in patents and other IP. Proponents of
disclosure requirements include Member states across regional groupings. It is noted
that recent IGC negotiations have recognised the need for a balanced approach in
this area and there is potential for consensus amongst disclosure proponents.

12. A different group of Member States, including countries from which a significant
proportion of patenting activity emanates, argue against a disclosure regime. They



call for further information on the operation and effectiveness of the numerous
national disclosure laws already in place. These national measures are not uniform
suggesting that a minimum international standard has some merit.

13. Instead of a disclosure requirement they recommend non-normative measures
such as databases of genetic resources and associated traditional knowledge and
guidelines for examining patent applications relating to genetic resources. This
position reflects a policy focus on the first option in Objective 2. These proposals
have been included in separate documents as well as the single negotiating text.
These measures are not controversial from a policy and technical perspective and
subject to further operational level technical analysis should be able to be supported
by all member states.

14. A second key policy issue is the nature and scope of proposed disclosure
requirements. In this context the following key policy issues remain to be agreed:

a) Should the IGC text link patent disclosure requirements and the provisions on
checkpoints for use of genetic resources in the Nagoya Protocol to the Convention
on Biological Diversity? A patent disclosure requirement does not address all the IP
policy issues arising from access and benefit sharing of genetic resources and
traditional knowledge. Commercialisation takes time and patent applications, if any,
lag many years after the time of accessing the genetic resources.

b) Should this mechanism apply to patents only or to intellectual property rights more
generally? Pharmaceutical patents are the most commercially significant type of
intellectual property that is relevant here. Plant variety protection is not within the
scope of WIPO discussions.

c) Should this mechanism apply to 'derivatives'? That term is not clearly understood
in intellectual property discussions or international access and benefit sharing

instruments.

d) Should the text describe the threshold of the requirement to disclose in general
terms, such as 'an invention that involves genetic resources' or in more specific
terms? General terms give room for national flexibility, while a clear threshold
provides certainty and is more likely to support innovation.

e) Should the text mandate sanctions in general terms, specify minimum sanctions,
or preclude sanctions that effect the validity of granted patents. Revocation of a
patent is a dissuasive penalty for a business whose main assets are intellectual
property. However, revocation of a patent would prevent a beneficiary obtaining
economic benefit from patents incorporating their GRs and associated TK as once a
patent is revoked the information relating to that patent is available for all to utilise.

NEXT STEPS/FUTURE DIRECTION

15. Negotiations have reached a critical stage, with clarity, though not consensus in
relation to Member States negotiating objectives. The key mechanisms to achieve
these objectives have been identified.

16. The mechanisms for assessing the Objective conceming the patentability criteria
of novelty and inventiveness are not controversial, and address traditional knowledge
rather than genetic resources. These could be progressed in discussions on
traditional knowledge, in parallel with ongoing negotiations on genetic resources.



17. Another avenue for progress is for proponents of a disclosure requirement to
develop common views on the key policy issues identified in this paper. There is a
growing recognition of the need for any disclosure regime to not place undue
burdens on the patent system or business which would undermine economic benefits
from use of genetic resources.

18. WIPO Member States will be unable to reach consensus on disclosure
requirements while some Member States remain concerned about the practicality
and effectiveness of disclosure requirements, potential high transaction costs, impact
on certainty within the patent system, and potential barriers to access genetic
resources. An avenue for progress is for increased sharing of information on national
experiences and obtaining greater clarity regarding the nature of the proposed
disclosure regime.

19. If agreement could be reached on the substantive issue of disclosure
requirements, significant progress could be made in finalising a text. The question, of
whether or not a patent applicant should be compelled to disclose how and where
they accessed a genetic resource, could not be resolved by WIPO Member States in
the Standing Committee on the Law of Patents when raised in 1999. It was one of
the key issues that prompted the formation of the IGC in 2000. It is matter that should
be resolved within WIPO.

20. The current approach of plenary discussions, smaller expert working groups and
facilitated drafting is an effective process for making such progress. However, if this
process is to work effectively, it is important that representatives at IGC negotiations
have the appropriate technical, legal and policy knowledge to contribute effectively to
negotiations. In addition, it is important that Member States between IGC meetings
continue to reach out to each other to discuss their differences in order to gain a
shared understanding of their different positions, without which these negotiations will
not be brought to a successful conclusion. A conclusion which addresses the
interests of all Member States.
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PREPARATORY M.EETING QGC RETREAT IN BANGKOK.THAILAND-JULY 5-
7.2013) FQR_THE TWENTY-FIFTH SESSION OF THE IGC SCHEDULED TO TAKE
PLACE AT THE WIPO HEADQUARTERS.GENEVA. SWITZERLAND FROM JULY
15-24. 2013

Back round

As you would recall, the IGC has, since its inception carried out extensive studies, reviews and
exchanged experiences gained at the national, regional and international levels with the view
to establishing international framework for the protection of traditional knowledge, traditional
cultural expressions (folklore) and genetic resources. In 2009, the General Assembly of WIPO
specifically mandated the IGC to undertake text-based negotiations and submit to the 2011
General Assembly the text (or texts) of an international legal instrument (or instruments) which
will ensure the effective protection of the resources. In view of the fact that not much agreement
could be reached, the General Assembly renewed the IGC mandate for 2012/2013 biennium and
requested the Committee to accelerate its work based on clearly defined work programme and
sound working methods. The Committee was requested to submit to the 2012 General Assembly
the work output to enable the Assembly to take stock of the progress made and decide on
convening a Diplomatic Conference. It is within this context that the IGC, at its Twenty-fourth
Session held from April 22 to 26, 2013 focused its work on the draft articles for the protection of
traditional knowledge with the view to addressing the key substantive articles.

Under the able Chairmanship of Ambassador McCook, Permanent Representative of Jamaica
to the United Nations in Geneva, much progress has been made, particularly in relation to the
four questions that had been raised by the text namely, the subject matter of protection, the
beneficiaries, the scope of protection and exceptions and limitations during the Twenty-fourth
Session. It is to be pointed out that at the Session, changes to the policy objectives and guiding
principles were also made by the Member States and Observers present. Consistent with the
Chairman's working methodology, a number of informal experts meetings and facilitators' text
as well as informal sessions have been incorporated into the Committee's work towards the
desired outcome. Furthermore, the Chairman encouraged Member States to hold preparatory
meetings ahead of the IGC Sessions for the meeting of the minds and narrowing down of
differences including possible compromises that can be reached. It is against this backdrop that
the Bangkok Retreat has been organized to discuss outstanding issues related to the GR, TK and
TCE draft articles in a frank and transparent manner towards consensus building and reaching
convergence on the texts.

As we are all aware, the Twenty-fifth Session of the IGC will discuss the substantive articles
on TCEs and allot time for the review of the GR and the TK texts. In order to achieve this,
the following key policy and substantive issues which could not be agreed upon during the
Twenty-fourth Session and the other Articles which were commented upon during the Twenty-
first Session of the IGC have been raised for discussion during the retreat with the view to
establishing common grounds on those issues in order to accelerate the work of the Committee
towards the conclusion of international legal instrument(s) for the effective protection of GRs,
TKand TCEs.



I1.

Unresolved issues under the four key articles as well as policy objectives and cuiding

principles of the draft_text on the protection of traditional knowledge

Article 1 Subject Matter of Protection

Member States have not agreed on which of the following operative terms [refers to]
[includes] [means] should be retained in the definition of TK. There has been a lot of
discussion on the defmition of TK since the Third IGC as to whether the policy choice
should aim to defme TK in an operational (open-ended) or exhaustive forms. It has been
argued that certain types of TK may be distinctively associated with certain indigenous
peoples and local communities and therefore a one-size-fit-all definition will not create
flexibility in national law.

There is need to create a glossary or list of terms to take care of Article 1.2 (defmition of
traditional knowledge associated with genetic resources), 1.5 (databases) and the
defmition of [Use][Utilization] under Option 1 Of Article 3.This proposal is aimed at
providing clarity and avoid clogging the text.

Should protection extend only to traditional knowledge that is ONLY to traditional
knowledge that is distinctively associated with cultural and social identity? Member
States need to determine whether this provision is not restrictive.

Should the inter-generational nature of traditional knowledge be linked to 50 years
minimum? Are there any practical experiences that can be learnt? The proponents of
this provision have not provided justification for the 50 years cut off point.

Article 2 Beneficiaries

The following additional beneficiaries proposed by Member States should further be
examined for clarity and legal certainty: [state or states] [nations] and [national entities].

Article 3 Scope of Protection

Clarification is needed regarding what is meant by inalienable, indivisible and
imperceptible nature of moral rights of TK.

Are the following terms synonymous [traditional context] [customary use] and
[customary context].

A number of delegations have indicated their view that option 1 relating to exclusive/
collective/positive rights and option 2 dealing with measures- based/regulatory approach
are complementary and may not be mutually exclusive and that such linkage is consistent
with the existing intellectual property Treaties and Conventions.

It would be critical for the following terminologies used in several articles to be defined
for clarity [Protected TK] [Secret TK] [Sacred TK] [Spiritual TK] [TK widely known]
[TK not widely known] [TK used outside the community] [Publicly available TK] [TK in
the public domain]. It is proposed that subject to Member States agreement, "traditional
knowledge" can be used to replace all those terminologies since it is clearly defined in

Article 1.



II.

Article 6 Exceptions and Limitations

Several Member States have called for the simplification and restructuring of the Article
as well as the delineation of conceptual differences regarding how sanctions should be
applied. Clarity is needed with respect to the interface between customary laws and
national laws, balance between public interest and the appropriate protection and clear
distinction between utilization of TK within and beyond traditional and cultural context.

Policy Objectives

Member States have called for the need to focus on IP-related objectives and avoid duplicative
objectives. It has been proposed that four or five key IP-related objectives could be constructed
to serve the purpose. Proposals have been put forth by some delegations that the objectives of
the three texts should be harmonized since they are inter-related.

Guiding Principles

It has been proposed by a regional group that guiding principles should be expunged from the
text since such principles form the basis for decision making and in this particular case for
developing the substantive provisions [draft articles]. Since the draft articles have already
been elaborated, it appears the guiding principles may not be relevant except for the drafting of
preambular clauses.

Other critical Articles not commented upon durini: the Twentv-fourth Session of the [GC
but mav need to be resolved durin? the Twentv-fifth Session

Article 4 Sanctions, Remedies and Exercise of Rights

This is one provision that Member States are struggling to define the policy intent. Choices to
be made include developing provisions that enable for Member States discretion (flexibility) or
are prescriptive in the instrument in the application of sanctions. The use of contract law versus
[P law underpins some of the divergent views expressed by Member States. Since this article
was not discussed during the Twenty-fourth Session, consensus could be reached by developing
countries on which of the options should be defended or merged taking into account all the
essential elements required for the exercise of rights conferred by the instrument.

Article 4bis  Disclosure Requirements

Article 4bis could be considered as a substantive article. The practicality of this
provision is based on whether the PCT and PLT should be amended to harmonize the
patent prosecution process. The proposal for the study by the WIPO Secretariat on
measures related to the avoidance of the erroneous granting of patent and compliance
with existing access and benefit sharing system submitted by USA, Japan, Canada and
Korea secks to assess the administrative and transaction costs as well as the burden that
might be place on stakeholders regarding disclosure requirement in patent procedure.
Many developing countries, who believe that the solution lies in the amendment of the



IV.

PCT did not support the proposed study. It is to be pointed out that the genetic resources
text also contains substantive articles on disclosure requirements. Harmonization of the
disclosure requirements provisions in the GR and TK texts could be considered by
Member States for consistency.

Article 5 Administration ofRights/Article Shis

It has been proposed that Article 5 and 5bis should be merged. The current Article 5bis
should be merged with 5.1 since the underlying principles are the same and there is
convergence in the elements.

Article 9 Transitional Measures
The following could be further discussed:

The question of certainty of rights and the fact that there should be no retroactivity upon
entry into force of the instrument have been raised by some Member States with respect
to this Article. Some issues to consider in the provisions include;
i. Rights already acquired without Prior Informed Consent (PIC) and Mutually
Agreed Terms (MAT).
i. Continuing acts that commenced prior to the entry into force of the
instrument.
ii. TK legally acquired prior to the entry into force of the instruments for those
who have commenced using the TK and those who have made substantial
preparation to utilize the TK.

Article 11 National Treatment and Other Means of Recognizing Foreign Rights and
Interests

Some Member States have raised concern that national treatment and reciprocity principles
of conventional intellectual property rights may be difficult to conceive within the context
of traditional knowledge protection owing to its intrinsic links to cultures and heritage of
indigenous peoples and local communities. Member States guidance will be needed.

There Appear to be Broad Consensus on the Remaining Articles 7.8. 10 and 12

The facilitators could be requested to simplify, merge where possible and clean the
provisions of the articles.

Structure of discussions durine_the IGC Retreat in Bangkok. Thailand

In order to address the critical legal and technical policy questions arising from the current draft
articles on the protection of traditional knowledge (Rev 2, April 26, 2013), the following could
be discussed at the retreat in a frank and transparent manner;



VI

i. Whether the right-based approach (positive rights) proposed by developing
countries could be linked to the measures-based approach (defensive protection) in a
complementary and mutually inclusive manner. This approach will narrow down the
divergent views and create a certain degree of convergence in the text.

ii. Whether beneficiaries should include states, nations or national entities.

fii. Should the provlslons of Article 4 relating to sanctions, remedies and exercise of
rights be drafted in a flexible manner to enable for Member States discussions in their
application of sanctions or be prescriptive as has been proposed by some developing
Countries. What will be the policy intent in each case.

iv. To what extent will disclosure requirements in patents and plant variety protection
procedures inhibit innovation and creativity, place additional burdens on the patent
examination process and increase administrative and transaction costs in the grant of
patents for both the applicants and the Patent Offices. What challenges would be paused
by the amendment of the PCT and PLT to include disclosure requirements.

v. The application of the principles of national treatment and reciprocity within the context
of traditional knowledge protection given that traditional knowledge in most cases is
intrinsically and deeply rooted in indigenous peoples' and local communities' cultures

and heritage.

vi. To provide glossary or list of terms for definitions provided in the texts and other
terms which have not been clearly defined such as different adjectives qualifying TK,
misappropriation, misuse, inalienable, indivisible and imperceptible.

Conclusion

It is hoped that the preparatory meeting will afford Member States the opportunity to discuss the
outstanding key issues in an open and frank manner to enable for the meeting of the minds to
ensure expeditious progress and agreement on the text.
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WIPO IGC Retreat, Bangkok, 5-7 July: Traditional Cultural Expressions Non-Paper

Introduction

Ls

This non-paper has been prepared to assist the discussion of traditional cultural expressions
(TCEs) at theWorld Intellectual Property Organisation (WIPQO) Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the IGC)
retreat in Bangkok, 5-7 July 2013. It sets out some background to the development of the draft
TCE text, and reminds delegates of the outstanding policy and drafting issues when the TCE text
was last considered at the 1GC's 22"d session.

The paper outlines the key outstanding issues article by article, but does not discuss all the
drafting issues (a fuller account of outstanding drafting issues is provided in the facilitator's
notes to the TCE text in Annex to WIPO/GRTKF/IC/25/4). It invites the delegations who had
concerns about particular issues or drafting approaches at IGC 22 to reconsider these issues in
advance of the retreat and the July IGC. While the retreat will not be a drafting session, it would
be useful for the proponents of different approaches to come prepared to talk about the issues
underlying their drafting preferences on key issues, and think about compromises that could
bridge the differences. This discussion can pave the way for progress at the July IGC. Given time
constraints at the Bangkok meeting we may wish to limit our discussion to Articles 1,2 and 3.

In some areas the policy differences between IGC members are significant, and are not just
questions of drafting. An overarching difference is whether to take a prescriptive or flexible
approach to an international legal instrument on TCEs. It is suggested that delegates discuss
these more high level issues at the Bangkok meeting, and consider the following interrelated
questions:

a. Whether the TCE text in its current form will result in an outcome on TCEs: is there
scope to reach agreement working on the current text (which will require significant
compromises in some articles) or do we need to consider something different?

b. What sort of international legal instrument is likely to garner widespread support among
IGC member states and ensure an outcome?

c. Can the IGC produce one document that covers both TCEs and traditional knowledge
(TK), given the interconnection between TK and TCEs and the significant overlap in the
two existing texts?

Background

4.

The most recent TCE text is contained in the Annex to WIPQ/GRTKF/IC/25/4. This version of the
text was developed at IGC 22 by the TCE facilitator,to reduce the number of options and
simplify the text. It is a work in progress.

AtIGC 22 the facilitator produced afirst revision of the text based on suggestions from the first
run through by the plenary. Articles 1,2 and 5 were further amended as a result of deliberations
by the expert group. Asecond revision was then discussed by the plenary. Because there was
not time during IGC 22 for the facilitator to prepare a further revision of Articles 4, 8 9, 10, 11



e viowes of the govommeny

and 12, these articles are in brackats to reflect that some delegations either raised concerns
about what the facilitator had proposed for some of these articles or wished to reflect further.

6. The text from IGC 22 was submitted to the 2012 General Assembly. The General Assembly
decided that the IGC should continue its work, including by building on the existing texts.:

Article 1-—subject matter of protection

7. The outstanding policy and drafting issues on Article 1are discussed in detail in the facilitator's
commentary in the Annex to WIPO/GRTKF/IC/25/4. The key issues are summarised here:

a. Are TCEs artistic or literary? Some delegations wish to describe TCEs as artistic or
literary, in order to distinguish TCEs from purely functional forms. There is opposition to
this by delegations (and holders of TCEs) who point out that TCEs are not necessarily
artistic and say this term is subjective and limits the definition. It is suggested that
delegates to the retreat consider the issue of functional forms further. Are there other
ways to address the concerns about the inclusion of functional forms? Is it necessary to
try and explicitly exclude functional forms in this part of the definition, when there are a
number of qualifiers on eligibility for protection? Delegates may also wish to consider
that WIPQis moving into new territory with an instrument on TCEs and that it does not
necessarily need to bind itself with conventional terminology and concepts. There is

scope to innovate.

b. TCEs as the outward manifestation of TK.The two options under the definition of TCEs
both refer to TK. This is because TCEs are essentially the outward manifestation of TK. TK
and TCEs areihtegrally connected and for many indigenous peoples it does not make
sense to distinguish between two categories. However, some delégations are concerned
that if we refer to TKin the definition of TCEs then this could result in duplicating the
protection afforded to TK. The challenge is to address this concern about the potential
for duplication while retaining the reference to TK in the definition of TCEs. The expert
group at TGC 22 considered the use of a footnote. It is suggested that we discuss this
idea further.

c. Isthere an objection to "generation to generation”? The concept of TCEs being passed
from generation to generation or between generations has been discussed extensively
at previous IGC sessions and is fairly well understood. One delegation bracketed this
text during IGC 22. The facilitator notes that this language is not bracketed in the
subsequent TK text that came out of IGC 24 which may mean that this delegation would
no longer object to its inclusion in the TCE text. It is suggested that the delegation
concerned compare its position on TK and TCEs in advance of the July IGC.

d. Tolist or not to list. In the definition of TCEs the basic categories of TCEs are fairly well
settled, but we disagree on whether to include examples. The proponents of including
examples note that lists are only illustrative and provide greater certainty that particular
subject matter is protected. Others do not think the lists are necessary, or are
concerned that including examples could result in interpretive problems in respect of
the TCEs that are not included in the lists. It is suggested that delegates at the retreat
consider different ways that the illustrative purpose could be met. The expert group at
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IGC 22 considered the possibility of using a clarifying footnote. Another possibility is to
include illustrations in a preamble or other explanatory material.

e. Should "creative intellectual activity" be a criterion for eligibility? There is
disagreement on whether "creative intellectual activity" in paragraph 2(a) should be a
criterion. The proponents of the concept took it from the WIPO Convention, adding
"creative" to intellectual activity. They could not conceive of situations where a TCE
would not result from some inteilectual activity. There were concerns from others that
not all instances of TCEs would qualify asintellectual activity (e.g.,rituals), and questions
about how one would prove this criterion. Is there another way to reflect this concept
that would address the concerns of those who oppose it? It is suggested that the
preponents and opponents of this concept come prepared to discuss this issue in
relation to specific TCEs.

Article 2: beneficiaries of protection

8.

10.

The outstanding policy issue in Article 2 isthe scope of the beneficiaries of protection. Most of
the IGC is comfortable with protecting the TCEs of indigenous peoples and local communities,
although a few delegations have concerns about the use of the word "peoples" and this still
needs to be worked through. The key policy divergence is whether to also include nations as
beneficiaries to, in effect, act as trustee when TCEs cannot be attributed to a particular people or
community.

At IGC 22 the expert group tried to address the question of nations. The solution was to include
the phrase "or as determined by national law", which would enable a country to be a beneficiary
if TCEs are held by the nation asa whole. If this solution remains unacceptable for some
delegations (who thought it was too vague), the approach taken in paragraph 2.2 of Article 2 of
the TK text could provide a way forward. Paragraph 2.2 spells out that a national entity could be
the beneficiary only if TK was not attributable or confined to an indigenous people or local
community and it is not possible to identify the people who generated it.

The term "local communities" is currently bracketed in Article 2 of the TCE text because some
delegations thought it was not appropriately defined. However, this term is not bracketed in the
more recent TKversion of Article 2 which may mean that brackets can be removed from Article
2 of the TCE text at the July IGC. It is suggested that the delegation concerned compare its
position on the TKand TCEs text.

Article 3: scope of protection

11.

12.

The key issue in Article 3 is the level of prescriptiveness that is required in setting out how TCEs
should be protected. What is common to both options at the moment is that TCEs should be
protected in some way. The question is whether the instrument should tell States which sorts of
misappropriation should be prevented,and how this should be done.

Article 3 contains two options. Option one provides flexibility for Statesto determine how TCEs
are protected. Option two is more prescriptive, and has options within it. It starts by listing the
types of misappropriation that should be prevented. Paragraphs (a) to (c) are similar to the
moral rights we are familiar with under copyright law, and paragraph (d) has its genesis in the
laws of unfair competition and trade practices. In paragraphs (a)to (d) there is flexibility for

(V¥
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States to decide which legal and policy means to use to regulate these types of
misappropriation. We call this the "regulate approach".

13. Paragraph (e) deals with the issue of commercial exploitation and has two alternatives.
Alternative 1continues the regulation approach by leaving it to each State to determine how or
when to regulate commercial uses of TCEs. It also provides flexibility to determine the extent to
which the beneficiaries are able to authorise or not authorise cammercial exploitation by others.
Alternative 2 is more prescriptive and says th.at States must regulate commercial exploitation
through the creation of an exclusive rights system that is similar to copyright.

14. To date IGC delegations have been polarised in their preferences. Some want total flexibility
while others want a systém of exclusive rights. It is suggested that delegates at the Bangkok
meeting consider whether it is possible to find a middle ground in the regulate approach. This
would mean having some prescription about the types of misappropriation that need to be
regulated, but leaving itto each State to decide which legal or palicy approaches to use. This
would allow States to implement a system of exclusive rights if they wished to. The approach
suggested would also enable WIPO Member States to gain greater experience in the
development and implementation of domestic systemé for the protection of TCEs. Further
harmonisation could be considered at alater date.

Article four-administration of rights/interests

15. The outstanding policy issues for Article 4 include:

a. Whether, and to what extent, an instrument on TCEs should provide arole for
governments in the administration of the rights or interests of indigenous peoples or
local communities in their TCEs.

b. If we do provide for competent authorities, what functions should they have? Should the
functions be directed to the internal business of the TCE holders, such as negotiating
mutually agreed terms and granting licenses, or be related to the more administrative or
judicial functions that would be carried out by government authorities, such as
supervising benefit sharing or determining if certain acts are an infringement.

c. If competent authorities are optional, what do we gain from having an article on the
administration of rights? Isit, for example, still useful to clarify at the international level
that any collective management must be authorised by the beneficiaries?

16. Page 210of the Annex to WIPO/GRTKF/IC/25/4 explains the approach undertaken by the
facilitator in the redrafting of Article 4 and identifies a number of drafting questions. It also asks
if option 2,the short option, is a useful way of bridging differences under the longer option 1.

Article 5-exceptions and limitations
17. The outstanding policy issues in Article 5 include:

a. The test in paragraph 3 for developing domestic exceptions and limitations. There
seems to be more support for alternative 2. Another option isto run the alternatives

together.
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b. Whether the mandatory exception concerning the use of TCEs in archives and libraries
etc. should only be utilised if there is consent from the holders of the TCEs (paragraph
4(a)).

c. Whether there should be a mandatory exception for the creation of works inspired by or

borrowed from TCEs (paragraph 4(b)).

d.  Whether paragraph five, which limits the scope of protection afforded to TCEs, by

enabling uses of TCEs permitted under copyright or trade mark law, should be addressed

in Article 3 on scope of protection. The policy issue is whether this is an acceptable
limitation on scope,and should it be a mandatory or optional one.

Article six —term of protection

18. The outstanding policy issue in Article 6 is whether or not protection for TCEs should be time
limited.

Article seven- formalities

19. There are no outstanding policy issues. It is generally agreed that the protection of TCEs should
not be subject to formalities.

Article 8 -sanctions, remedies and exercise of rights/interests

20. The outstanding policy issue in Article 8 is whether we should be prescriptive about sanctions or
provide domestic flexibility. Option 1of paragraph 1provides more flexibility by referring to
"appropriate measures”, which may be legal, policy or administrative in nature. Option 2 of
paragraph 1is more prescriptive as it requires particular remedies.

21. Another outstanding issue is whether to require alternative dispute resolution.
Article 9 -transitional measures
22. The outstanding policy issues for Article 9 include:

a. Whether or not protections for TCEs would apply to on-going uses of TCEs that began
before such protections for TCEs come into force.

b. Whether or not IPrights over TCE subject matter previously obtained by third parties
should be preserved.

23. In thinking about these issues delegates may wish to consider if it would be easier to bring
existing uses into conformity with the moral rights style protections from article three,than it
would be for commercial use. For example, while it may not be reasonable or possible to
prevent on-going use, it may be reasonable to require that on-going use not be offensive and
that the TCE holders are acknowledged. Similarly, while it may not be reasonable to curtail an
existing IP right over a TCE, it may be reasonable to do soif the user of the TCE had not obtained
the [P right in good faith.

Article 10-consistency with the general legal framework

24. The facilitator's wild card merger, at IGC 22, of the previous two options for this article was an
attempt to simplify what had become a very unwieldy and unnecessarily complex article, and
bring together the two different concepts being proposed. The two concepts are:

W
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a. Consistency with internationaiiP instruments; and

b. Consistenéy with other (non-IP) international instru’ménts,which are relevant to the

protection of TCEs.

25. The facilitator's hotes, on page 25 of the Annex to WIPO/GRTKF/IC/25/4, identifysome drafting
issues that need to be considered.

Article 11 -national treatment

26. The IGC has not had a great deal of discussion on the issue of international enforceability. It has
not yet been determined whether national treatmentor a different approach, such as material
reciprocity, would be appropriate for TCEs. The issue of international enforceability is also
dependent on the form of international legal instrument that is decided upon.

Article 1 2-trans-boundary cooperation

27. This article was inserted by the facilitator at IGC 22,to create consistency with the TK text.
There has yet to be a discussion about its inclusion.

28. The policy issue at stake is whether to address the issue that TCEs may be shared by indigenous
people or local communities who reside in different countries. The approach suggested here is
to re requsre cooperatlon between the countries concerned. The nature of that cooperation is not
spelt out and would be left to the countries concerned to work through.

Kim Connally-Stone

Chief Advisor, Intellectual Property

Ministry of Business, Innovation and Employment
New Zealand
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Discussion Paper

The Way Forward

Background

In 2009, WIPO members decided that the IGC should begin formal negotiations with the
objective of reaching agreement on one or more international legal instruments that would
ensure effective protection of GRs, TK and TCEs.

Under the mandate of the IGC for the 2012-2013 biennium, the 50th General Assemblies of
WIPO decided that the last three days ofiGC 25 in July 2013 will "review and take stock of
the text(s) of the international legal instrument(s) ensuring the effective protection of TCEs,
TK and GRs and make a recommendation to the General Assembly"; and that the 51st
General Assemblies will "take stock of and consider the text(s), progress made and decide on
convening a diplomatic conference".

The IGC decided that the texts on GRs and TK, as at the close of IGC 23 and 24
respectively, be transmitted to the General Assembly taking place in September 2013.

Issues for discussion

The purpose of this session on the "way forward of the IGC" is to prepare for discussion
during the last three days of the upcoming IGC 25 and the 51st Assemblies. In this regard,
participants are invited to consider and discuss the following issues:

1. Nature of the outcome document(s) —A common understanding on the nature of
outcome document(s) that the IGC should aim to achieve is an essential basis for further
discussion on the way forward. What is clear now are (1) the current mandate of the IGC is
to reach an agreement on "international legal instrument(s)", and (2) so far, there are three
texts on GRs, TK and TCEs. While the most important question is "What do you think the
outcome document(s) should look like?", participants are invited to consider two main
aspects of the issue which are:

1.1 What should be the nature or approach of the international legal instrument(s)?

a. How much detail should the "international legal instrument(s)" on GRs, TK,
TCEs cover, e.g. taking into account the need to strike a balance between
detailed prescription/legal certainty and flexibility for national legislation?

b. Regulate versus right-based approach-The current draft texts reflect different
approaches in different articles. Which one is the preferred approach for which
issue? Is there a need to ensure consistency of approach throughout the
instrument(s)?
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c. Bearing in mind various formats of"intemationallegal instrument(s)", e.g. a
formal treaty binding upon signatory States or a declaration, when and by whom
should the decision on the format of the final outcome document(s) be made?

1.2 How many legal instrument(s) do we want? Options and relevant questions may
include:

a. One instrument, encompassing all three issues —If so, when and how should we
start merging the current texts? Who should propose the merged text to provide the
basis for further negotiation?

b. Three separate instruments, separate tracks (the first instrument finished can be
open to signature without waiting for all three instruments to be completed) -If
so, how can we ensure consistency of similar provisions in different
instruments? Who should be responsible for this?

c. Three separate instruments, single undertaking —If so, the questions from 1.2
(b.) also apply. In addition, should there be a single set of preambles and final
provisions?

In answering questions 1.1 and 1.2, participants are invited to go beyond their known
positions to also elaborate their views on the pros and cons o(ditferent options.

2. Extension of the IGC mandate-In view of the need to fulfill its mandate, it is
important that the 51st Assemblies decide to extend the IGC's mandate. Relevant questions
may include: '

2.1 For how long should the mandate be extended?-Biennium 2014-2015?

2.2 Should the 51st Assemblies determine specific dates for a diplomatic conference?
When can we realistically expect the diplomatic conference to take place? What should
be the indicators signalling that the text(s) are ready for a diplomatic conference?

3. Program and Method of Work ofiGC
3.1 How many more IGC meetings do we need? How long should each meeting last?

3.2 How should those meetings be organised? Given the different levels of maturing of
each text on GRs, TK and TCEs, should equal time be given for each topic? Should we
address one topic per meeting or combined?

3.3 Methods of Work-Is there anything we can do to improve the methods of work of
the IGC to ensure more expeditious progress while maintaining inclusiveness and
transparency?

a. Informal consultations during the IGC session-Most delegates would agree that
informal consultations are very useful because it allows for more in-depth, right
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to the point and expeditious negotiation, and that the current practice that it be
broadcasted to a spill-over room helps to promote transparency. Should this
practice continue or is there any other better option-e.g. to convene more
informals during inter-sessional periods and have less/shorter formal meetings?

b. Should the IGC Chair be mandated to do more during the inter-sessional period?

c. Other possible options?-e.g. enhancing roles of facilitators and/or vice chairs,
establishing friends of the chair, convening experts drafting group

Inclusiveness of the IGC Process

4.1 So far, observers, especially representatives of indigenous and local communities,
have played unique and significant roles and provided valuable inputs and contribution
to the IGC process. Given the Voluntary Fund to support their participation in the IGC
is running low, how can we enhance the effectiveness of Observers’ participation and
ensure the inclusiveness of the IGC process?

kkkhkkrkkhhkkkkdk



