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Goods in transit

React members have experienced a significant reduction in the number of customs suspension cases.  Those cases that are referred to them are mostly smaller consignments shipped by air cargo.  Larger bulk consignments carried in maritime containerized cargo often involve complex shipping routes, where some form of transit movement is the norm.  Suspension of these bulk consignments in transit is now quite a rare occurrence.  Members believe that the lack of clarity regarding Customs powers in relation to the control of counterfeit goods in transit is causing a great deal of difficulty for Customs officials and for this reason there is a lack of focus on the targeting of larger bulk consignments.

The current concept determined by the ECJ Nokia – Philips case is apparently not providing customs sufficient support to take action against obvious counterfeited goods, potentially endangering the EU markets and consequently damaging consumer protection.

Under the current Regulation, the proof to be submitted by the rights owner that goods in transit are intended to be put on sale in the EU, is a significant burden and it is extremely difficult for members to prove given the lack of information that can be legally disclosed to them and the complex nature of the enquiries that would be required in each case. It is equally difficult for Customs to analyze the documents and inspect the goods in such a short time frame.  The end result is that Customs are discouraged from targeting goods in transit and the level of cases detected has fallen sharply as a percentage of total interceptions; in recent times a drop from over 40% to roughly 8%.

React and its members are greatly encouraged by the proactive work already carried out by the European Parliament (hereafter EP).  Firstly, they have acknowledged the difficulty which we outline above and secondly, they have made logical amendments which have the effect of shifting the burden of proof on to the infringing party: 

Amendment proposal EP

(10a) Where goods in transit are suspected to be an imitation or a copy of a product protected in the Union by an intellectual property right, the declarant or holder of the goods should bear the burden of proving the final destination of the goods. The final destination of the goods should be presumed to be the market of the Union in the absence of clear and convincing evidence to the contrary provided by the declarant, holder or owner of the goods. The Commission should adopt guidelines which will provide criteria for customs authorities to effectively assess their risk of deviation onto the market of the Union, taking into account the relevant case-law of the Court of Justice of the European Union.

Although we fully approve of the spirit of the amendment, we do anticipate a practical difficulty.  In the view of our members it would seems quite likely that the “declarant, holder or owner of the goods would be able to submit évidence' showing destinations outside EU.  This would be extremely difficult and onerous for Customs to verify and/or disprove as false information.  This may be partially overcome by specifying in more detail what such evidence must comprise.  In addition we offer two practical suggestions which are intended to prevent abuse of the transit system and deter those intending to move counterfeit goods through the EU territory:

· the owner of the goods should provide a financial bond until proof can be submitted that the goods left the EU (It was suggested that the bond would be equivalent to the market value of genuine goods)

· in cases where goods are released for onward movement, within the framework of the mutual assistance programme for Customs, the Customs Administration in the country of destination will be informed by the Customs Administration in the EU Member State that suspected goods are due to arrive in their national territory at a certain Customs port.

The two points could be introduced in the text in the following manner

The Commission should adopt guidelines which will provide criteria for Customs authorities to effectively assess their risk of diversion into the market of the Union, taking into account the relevant case-law of the Court of Justice of the European Union; oblige the owner of the goods to provide a monetary bond related to the value of the goods until proof can be submitted that the goods have actually been exported; adequately inform the customs port of final destination that goods suspected of infringing intellectual property rights are due to arrive at a specified Customs port of entry.
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