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DRAFT OBJECTIVES AND PRINCIPLES RELATING TO INTELLECTUAL PROPERTY AND
GENETIC RESOURCES

Facilitators’ comment on method on Draft Objectives and Principles Relating fo Intellectual
Property and Genetic Resources

The following objectives and principles reproduce the content of docurment 1C/20/4 which was
prepared at IGC 19 by the facilitators taking into account documents 1C/19/6, IC/19/Af Gp and
ICH9/LMC as well as interventions made in plenary at IGC 19.

The facilitators at IGC 20 considered document IC/20/4 as & suitable consolidation of all documents
on the table regarding objectives and principles.

OBJECTIVE 1

Ensure [that] those accessing fand/or using] genetic resources [, thsir derivatives} and associated
traditional knowledge {in particular applicants for intellectual property rights] comply with national
law and [requirements’ of the country providing? for prior informed consent, mutually agreed terms,
fair and equitable] benefit-sharing [and disclosure of origin.]

PRINCIPLES OF OBJECTIVE 1
Principle 1

Recognize the wide variety of ownership arrangements pertaining to genetic resources [, their
derivatives] and associated traditional knowledge, including the sovereign rights of States, the rights
of indigenous peoples and local communities, as well as private property rights.

Principle 2

Ensure respect for the principle of self determination of indigenous peoples and local communities,
including peoples partially or entirely under occupation and their rights over genetic resources and
associated traditional knowledge, including the principles of prior informed consent, mutually agreed
terms, and full and effective participation, noting the United Nations Declaration on the Rights of
Indigenous Peoples.

! National law and requirements include customary norms.

2 Country providing is the country of origin cr that has acquired the genstic resources / with traditional knowledge
in accordance with the CBD.



page 3

OBJECTIVE 2
Option 1

Prevent [intellectual property rights] [patents] involving the access and utilization of genetic
resources, [their derivatives] and associated traditional knowledge from being granted [in bad faith]

— [in error for inventions that are not novel or inventive]
- [where there is no prior informed consent, mutually agreed terms and/or fair and equitable
benefit-sharing, and disclosure of origin]

or
—{or that was granted in violation of the inherent rights of the original owners]

Option 2

Ensure that no patents on life and life forms are granted for genstic resources and associated
traditional knowledge.

PRINCIPLES OF OBJECTIVE 2

Principle 1

Patent applicants should not receive exclusive rights on inventions that are not new or inventive.

Principle 2
Option 1

The patent system should provide certainty of rights for legitimate users of genetic resources [and
their derivatives] and associated traditional knowledge.

Option 2

The intellectual property system should provide certainty of rights for legitimate users and providers
of genetic resources, their derivatives and/or assoclated traditional knowledge.

The intellectual property system must provide for mandatory disclosure requirements ensuring that
the intellectual property offices become key checkpoints for disclosure and menitoring the utilization
of genetic resources, their derivatives and/or associated traditional knowledge.

Administrative and/or judicial authorities shall have the right to {(a} prevent the further processing of
the intellectual property applications or (b} prevent the granting of intellectual property rights, as well
as (c) revoke intellectual property rights subject [to judicial review] / to Article 32 of the TRIPS
Agreement and render unenforceable intellectual property rights when the applicant has either
failed to comply with the objectives and principles or provided false or fraudulent information.
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Principle 3

Intellectual property rights applicants should not receive exclusive rights where free, prior and
informed consent and fair and equitable benefit-sharing requirements for accessing and using
genetic resources [and their derivatives] [and their associated traditional knowledge] have not been
met {ensuring free prior informed consent and fair and equitabie benefit-sharing for indigenous
peoples and local communities].

Principle 4

Parsons applying for intellectual property rights involving the use of genetic resources and/or
associated traditional knowledge have a duty of good faith and candor to disclose in their
applications all background information relating to the genetic resources and associated traditional
knowledge, including the country of source ot otigin.

OBJECTIVE 3

Ensure that intellectual property [Patent] offices have appropriate information on genetic resources,
[their derivatives] and associated traditional knowledge needed to make proper and informed
decisions In granting intellectual property rights [patents]. [Such information shall include
confirmation through the mandatory disclosure requirements that prior informed consent has been
obtained and access has been granted on mutually agreed terms which can be made through an
internationally recognized certificate of compliance.]

PRINCIPLES OF OBJECTIVE 3

Principle 1

intellectual property [Patent] offices should [must] consider all relevant prior art [as far as known to
the applicant] relating to genetic resources, [their derivatives] and associated traditional knowledge
when assessing the eligibility for grant of intellectual property rights [a patent].

Principle 2

[Intellectual property [Patent] applicants should disciose all background information of genetic
resources, their derivatives and associated traditional knowledge relevant for determining the
eligibility conditions.]

Principle 3

There is a need to recognize that some holders of traditional knowledge may not want their
knowledge documented.
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OBJECTIVE 4

Establish a coherent and mutually supportive [system] relationship between intellectual property
rights involving the utilization of genetic resources, their [derivatives] and/or associated traditional
knowledge and existing international and regional agreements and treaties, [including ensure
consistency with international legal standards in the promotion and protection of the collective rights
of indigenous peoples]

PRINCIPLES OF OBJECTIVE 4

Principle 1

Promote respect for and seek consistency with other international and regional instruments and
processes.

Principle 2

Promote cooperation [awareness and information sharing] with relevant international and regional
instruments and processes [and support, in particular, the implementation of the Convention on
Biological Diversity and the Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits arising from their Utilization to the Convention of Biological Diversity.]

OBJECTIVE 5

Recognize and maintain the role of the intellectual property system in promoting innovation, transfer
and dissemination of technology, to the mutual advantage of holders and users of genetic
resources, their [derivatives] and associated traditional knowledge in a manner conducive to social
and economic welfare [while]:

— [contributing to the protection of genetic resources, [their derivatives] and associated
traditional knowledge.]

—[preventing the adverse effects of the intellectual property system on the indigenous
peoples’ customs, beliefs and rights with the aim of recognizing and protecting the rights of
indigenous peoples to use, develop, create and protect their knowledge and innovation in
relation to genetic resources.]

PRINCIPLES OF OBJECTIVE 5
Principle 1
Option 1
Maintain the incentives for innovation provided by the intellectual property system.
Opiion 2
Recognize and maintain the role of the inteltectual property system in promoting innovation, noting
the relationship with genetic resources, their derivatives and/or associated traditional knowledge
and in the protection of traditional knowledge, genetic resources, their derivatives andfor associated

traditional knowledge and traditional cultural expressions and fair and equitable sharing of benefits
arising from their use.
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Principle 2

Promote certainty and clarity of intellectua! property rights [, noting the relationship with genstic
resources, their derivatives and/or associated traditional knowledge and obligations with respect to
the protection of traditional knowledge, genetic resources, their derivatives and/or associated
traditional knowledge and traditional cultural expressions and certainty and clarity for prior informed
consent and fair and equitabie benefit-sharing.

Protect creativity, reward investments and ensure prior informed consent and fair and equitable
benefit-sharing with the knowledge holders.]

Principle 3
Protect creativity and reward investments made in developing a new invention.

Principle 4

Promote transparency and dissemination of information [, where not in contrast with pubfic morality
and/or ordre public,] by:

~ [publishing and disclosing technical information related to new inventions, so as to enrich
the total body of technical knowledge accessible to the public.

- [disclosing country of origin and publishing and disclosing technical information related to
new inventions, where appropriate and where publicly available, so as to enrich the total body
of technical knowledge accessible to the public.]

- [increase legal certainty and trust between users and providers of genetic resources and
traditional knowledge through a mandatory disclosure of origin or source.]



QA0ZDt 9 (WKE) L
OBy HEIP 10K] RIS
i@ S, {ES] Juaane) | _ _
ﬁ SHNIOZIONI0 1E |

pU $g SBIBG WO PRARSD So
e} sy sfqs] weanuo) | - -

— Ob/ANIHOB/TH |
[0 01 Buzd wol peidiap
| stPer suL H[zgs] Juaunang | -

Buipuad uciesidde Auadoxd
ferajenl U I UOHRUILLEXS pup
LOIB08 O] JUBAS|E UDBULIONE
Hugns 0} seiled peisesaul JaYo
AUE 10 SBIUNURLIOD [B00] pUR
snouabipuy 'senred Buigonnuog
JBUIC WOk SENLoUINE JUBASIS:

Ag Apunuoddo e siqeus 03
WIRISAS UOLBIILLSSSID LORBLLIONH
ejenbape ue anB|d Ul iNdj

SiLeyijo

seprj eyl jo siretep ey Bwprmgg o
T [ uoieoydde Auadoid renjoeyelut abpemoln feuonipes
S} IO LUOUBHRLIEXS DUR paeiel pue s8uN0sa) onauet
yarens Bungeus 10} SaADBAUSD 1oy ssped jo Bunue: snosuoue
JioA} ‘seomnosal ojgush U] PICAE O] JAPIO Ui ODIMPIIOM
Um paperosse abpapsoun sipunExe Aq eiqissEooe abpajmony
[ S TTTTTT evompenBupeBal uomeuiiopl | T T T T T SRFBgEIEL | [BUOBIpRI] O} DUe $904N0Sal deuab
‘Juawnoop ul jesodoid oN [BI0 [ USHILIM S IBAR N8B olut sBpeimou [EUDIIPERI 193100 0} palgjel aseqeIeD  dopasg
[esodoad dnouxy ueslyy lesodoid oW1 jesodoly ssImg [esodoud s uedep

/ abed

uoosloud aAisuUsiap 10} HE) U0 SWweisAs uoRBuiIouy

44

‘seseqeep Jo AIojuaAul ue Waduoo Jey) sjesodold ou ase siay |

HD U0 S82inosai uofewLoju} pue seseqelec jo Alojusaul

S30IN056] o1jeuab JO UoTo8]04

b'Y

DAISUBIOP U0 SUONA0 v 18IsniD

sajdiouLd puke seAljoafqo jo uonelueweldiy 10f suoRdo




page 8

before national inteliectual
property offices in order to better
assess compliance with the
ehgibility critena for the grant of
intellectual property nghts.

That ihe national intellectual
property offices shall consder all
relevant wnitten and oral
information ralating to genetic
resnuroes, thew denvatives end

asscetated traditional knowledge,

regardiecs of the language. from
&3l countries when conducting

search end examination for
determining the sligibility critenia
for granting of irdedfectual

propety nghts

Comment [$4]: This iext is
dervar itom caaft Article 1) of
20s

A summary, which has been wrilten
in a Janguage which every examiner
can understand. be aftached to
documents wniften in indigenous
languages

deved franm draft Artivle

----Qgﬂnnmmw#mgﬁ
| S{11{e) of \OI20%

L ey { comment [sh6]: This text

[Each country to agseas and compile

was denvad irom para 57 o7

IC/Z0ANF
the information concerning genetic .

rescurces and the related tradiional : neam..a:wa ﬁu_ﬂ_ﬁ awm%
knowledge under its own - i 2>
responsibility { F o :
An afi-in-one consolidaled system | There is a ninimum standard to N m“m..ﬂwh“a_ﬂﬂwum L]

or multiple systems easily harmonize the structure and | ICr20MNFrR

searchable with one chck cortent of these daizbases. _ - - { Comment [sb9: Th textis |

Searchable databases should be in

denved from para 10 of

| 1C/20ANFHD
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The following compilation of text presents the content of documentary proposals submitted to the IGC.

LMC Contribution

EU Proposal

African Group Proposal

Swiss Proposal

SUBJECT MATTER OF PROTECTION

1. Protaction shali extend

o any wiilization of genetic
resources, iis derivative and
associated traditional
knowledge: 0.
2. For the purposes of this | The foliowing terms are The foliowing terms are The following terms are
nstrument: relevant to this propossl relevant to this proposal relevant to this propcsal

" g - (a) “Country of ongn” is the though no definitions or other | {a} “genelic rescurces” asltis
mﬂci mnﬂﬂmannﬁ%h ‘__M__,._m%hﬂ_“.__m.w country which possesses mterpretive guides are given, g@mﬂmﬂa in the CBD and
Which ic n&ﬁaﬁ and those genetlic resources in in- | (8) associated fraditional related instruments and the
m.._n_s._._m.. generated in & g:tu concitions x:oi_&mm_ International Treaty on Plant
traditional context, collectively | {(b) “Country providing genetic ﬁwv mm;mwﬂuhamocwomm Q_.w%mmo mmﬁOcBQm foxkoed
preserved and transmitted resources” is the couniry AM., | m:< u%_w ol =od m,_ Agncuiture
from generation to generation | supplying genetic resources | (&) %NMW o ly recognized | 1) s ditional knowledge
including but is not limited to | collected from in-situ sources, £4 __u e 308%..@:8 : related to genelic resources’
know-how, skills, innovations, | icluding poptiations uf both | (€) Prior informed consen as it is understood in the CBD

practices and learning, that
subsist in genetic resources.
(b) “Derivative” means a
bischemical compound

wikd and comesticated
species, or taker from ex-situ
sources. which may or may
not have originated in that

(f) Utilization |

-l-anhd related mstruments and- -

the International Treaty on
Plant Genetic Resources for
Food and Agriculfure
{International Treaty) of the

Comment [518%: Ths text1s
derhved rom draft Ardicta 101) of
1C/20/8

|

1

Comment [S21]: This @&xt s
dervad from: the lext of
H20ANFM2
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LMC Contribution

EU Proposal

African Group Proposal

Swiss Proposal

BENEFITS / BENEFICIARIES OF THE PROPOSALS

i Measures for the
protection of genetic
resources, their derivatives
and associated traditional
knowledgse shall be fcr the
benefit of country of origin of
genetic resources.

2. Parties shall respect
the nghts of indigenous and
local communities in the
traditional knowledgs
associated with genelic
resources, their derivatives in
mhooam;om with the domnestic

A giobal and compulsory
system creates a level playing
fieid for industry and the
commercial exploitation of
paterts, and also facilitates
the possibiliies under Article
15{7) of the CBD for the
shanng of the benefils aricing
from the use of genetic
(esCHces,

The proposal will snsure
inventors and users using
genetiz resources and/or
associated traditional
knowledge comply with
requirements for prior
informed consent and fair and
equitable benefit sharing

| Prevent patents being granted

in error and/or bad faith for
inventions that are not novel
or inventive in kght of genetic
resources and/or associated
traditional knowledge

Prevent patents baeing granted

| where thers is no prior_ _

informed consent, no fair and
equilable benefit sharing, and
disclosure requirements have
notbeen meti

Provide 8:@:2 of _,_@Ew Sq
fegitimate users and providers
of genetic resources and/or

{a) Transparency: A
requirement in national and
international patent
spplications o disclose the
source would increase
transparency in access and
benefit sharing with regard to

traditional knowledge.

-|- (b) Tracesbility: Disclosing the -

source in patent applications
woild aliow the providers of
gsnetic resources and
traditional knowiedge 10 keep
track of the usa of their
resources or knowledge in

- research and development-

resulting in patentabie
inventions.

{c¢) Technical prior art:

| Disclosing the source of

genehic resources and
traditional knowledge in patent
applications wouid assist

 {comment{s23]: Tstext s |

demved tzom Olective 1 on -
page 4 of tha Appendix of

\ﬁgnﬂur.namﬁﬁ_m \—

{ K204 e
ﬁnﬂag {524} This ioxt 5

denved mm pars 2 on page 2
ot {C/20/NF /8

dlenved from draft Arteie 2 of
| ICF20/6

w.
Comiment [S26]: This taxt 15
denvad frem Ohjecine 2 on
page 4 of the Appendix of

| 1G/20/H4F 12
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LLMC Contribution

EU Proposal

African Group Proposal

Swiss Proposal

SCOPE OF PROTECTION

1. Contracting parties
shall provide ir; their national
intellectual property legisietion
the following in the event that
the subject-matter of an :
application involves genetic
resources, their detivatves
and associated tradlional
knowiedge:

{a) Mandatory disclosure of
mnformation i the inteliactual
properly application, of the
followang:

()] Country of origin and
source of genetic resources,
their denvatives and
associater traditionai
knowledge;

(il  Prior informed consent,
sither by the certificate of
otigin or by any cther
document issued In

1. Contracting parties shouid
mpiement i1 a legally binding
and universa! mannerthe
following in the event that a
patent applicant used genetic
resources in the claimed
invention and

(i) *he invention rmust
make immediate uge of the
genetic resource, that s,
depend on the specific
properiies cf this resourcs,
and

(i theinventor must have
had physical access to this
resource, that is, its
possession or at isast contact
which is sufficient enough to
identify the propedties of the
genetic resource relevant for
the invantion; or

| disclosure reguirement

(iii) ¥ the applicant is aware

The patent system must
provide for a mandatory

ensuring that the IP Offices
becomes a key chechpoint for
disclozure and momtoring the
utitization of genetic resources
and/or associated TK (in line
with Article 13 of the CBD
Nagoya Protocol) .

With a view to amending the
PCT and PLT to ieflect a
mandatory disclosure

Paient applicants must
declare the pnmary source 0

_ | fuift the requirement, if they

have information about this
primary source at hand,
whereas a secondary source
may only be declared if patent
apphcants have no information
at hand about the primary

{a) the invention must make
immediate use of the genelic
rescurce, that is, depend on

requirement of the origin of the | the specific properties of this

genetic resource,
incorporation of the
“internationaly recognized
certificate of compliance” as
stipulated in the Nagoya
Protocel and any other
submission that may cm ﬂmar&
by member countnes -

rescurce; and

{b} the mventor must have had
physical access to this
rasource, that is, its
possession or at least contact
which is sufficient enough to
identify the properties of the _

-|-genetie resource relevant for - -

g I iwno-::—nan {S31]; This texd 15

| Comment [$32]; This text 18
| detved fromn psra 3 or: page 4
. of the Annex o IC/20/NFB

derved fiom pam 2 of
IG/20/INF8

Ohbjective 2 on page 4 of the
appencix to 1G/20/NF12

HQaaoaHmmS“?aﬁa g

. 1 Comment [sh35]: This tertis
denvad from @ purciple of

denved from para 19 61
IC/20ANEAO

canved from paa 5 1 of the
Annav.to ICR2DINFA2

-,-.H\_.\ﬁgnmgwgaa_m g
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EU Proposal

African Group Proposal

Swiss Proposal

adequate information
dissemination system to
enable an opportunity by
relevant autherities from other
contracting parties, indigenous
and local communities or any
other interested parties to
submit information reievant to
search and examination of an
intellectual property
application pending before
natona! intellectual property
offices in order to better
assess compliance with the
eligibliity critetia for the grant
of intelleciual property rights.

(¢) That the inteflectual
property offices while
examining the intellectual
property application ascertain
whether the applicant has
comply with the mandatory
disclosure requirements as
per clause 1(a) of this Arlicle
and take necessary measures
as mandated in this instrument
in case of non compliance.
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EU Proposal African Group Proposal

Swiss Proposal

resource, their derivatives and
associated traditional
knowledge considering
existing and additinnal
information provided by the
applicants, as well as
accessibiz io the examiners.

2. Contracting Parlies
shalt appoint national
intefectual property offices as
a checkpoint for disclosure of
the country of onginand
source of genetic resources,
their denvatives and
associated traditional
knowladge and for their

montonng;, e _

PROPOSAL ON COMPLEMENTARY MEASURES

1. Contracting Parties A simptle notification Promation of cooperation with | Establish a publicly available
may facilitate access to procedure shouid be relevant international and list of government agencies
informetion, incluging introduced o be followed by regional instuments and competent lo receive
informalion made available in | the patentoffices avery fime  |processes. | mformation about patent
databases, relating to gonetic | they receive a declaration; it . applications contamning a
resourcss, their derivatives would be adequate to identify | Promoting transparency and | declaration of the source of
and assocated traditionat in particusar the Clearing dissemination of information | genetic resources and/or

Comment [S30]): This text is
nﬁ:&a o drait Adticle 3 of

der-vad from & princisle of
Omeciive 4 on page 5af the
Apparicof (CI0ANF 12
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LMC Contribution EU Proposal African Group Proposal Swiss Proposal
RELATIONSHIP WITH INTERNATIONAL AGREEMENTS

1. Contracting Parties n order {0 achieve such a Respect for and consistency | Enable the Contracting Parties
shall establsh a coherant binding disclosura with other international and of relevant international
system and promote mutually | reguirement, amendment of regional instruments and agreements, including the
supporhive relationship the Patent Law Treaty {PLT), | processes. CBD, the International Treaty
between inteliectual property | the Patent Cooperation Treaty | The work of the IGC should of FAD, the PCT, the PLT ard
rights involving the ufifization | (PCT) and, as the case may | not prejudice the work the TRIPS Agreement, to fulfill
of genetic resources, their be, regicnal agreements. | pursuedinotherfora. | their respective obligations,
derivetives and associaled .
traditional knowledge and | A simple niotification L
existing international procedure should be regional instruments and
agreements and treatias. introduced to be followed by processes. |

the patent offices every time - - iws

they receive a declaration,; it
2.  Contracting Parties | would be adequate to identify
shall suppon, in particular. the | in particular the Clearing
implementation of the House Mechanism of the CBD
Convention on Biological as the centra! body to which
Diversity and the Nagoya the patent offices should send
Protocol on Access to Genetic | the avatlable mformation,. |
Resourcas and the Fair and
Equitable Sharing of Benefits
arising from their Utilization to
the Convention of Biologlcal

. - { comment [$473: Tus ext s |
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| IC 20
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Commont [549]: This text s
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SANCTIONS, REMEDIES AND EXERCISE OF RIGHTS

1. Contracting Parties Whete it is proved that the Administration and/or judicial | The sanctions currently
shall ensure, in accordance patent applicant has disclosed | authorities shell have the fight | altowed for under the PCT and
with their legal systems, incorrect or incomglete to prevent (&) the further the PLT should apply to failure
adequate criminal, civil and information, efiective. processing of an application or | to declare the source or
admmnistrative enforcement proportionate and dissuasive | (b) the granting of a patent as | wrongful declaration of the
procedures ard dispute sanctons outside the ficld of | well as (c) to revoke, subject | source of genstic resources
resoiution mechanisms are patent taw should be impnsed | to Article 32 of the TRIPS and traditional knowledge in
available under their taws on the patent applicant or Agreement. or render patent applications.
against the willful infringement | holder. if the apphcant unenforceable a patent when ;
of the protexction provided provides suppiementary the applicant has either failed ansm ooﬂm@%“ﬂﬂvﬁmﬁnsmwg
genetic resources, their information duwing the to comply with these within the set time Iimit, the
denvatives and associated processing of the application, | objectives and principles or designated Office may refuse
traditional knowledge under the submission of this provided false or fraudulent the application or consider it
this instrument. supplementary information information. == | withelrawn-on the grounds of -
2.  Contracting Parties shouid not affact the further this non-comphance.
shall provide that processing of the application. —— "

dministrative andior judicial For reasons of legal certainty. Furthermore, if it is discovere
Suthoritioe have he gt fo.: | the submission of incorract or after the granting of a patent

" | incomplete informstion should that the applicant failad to

(@) prevent the further not have any effect on the declare the source or
processing of the intellectual | validity of the granted patent submitted falge mnformation.
property applications; or on its enforceability against such faliure to comply with the
(b) preventihe grantingof |Palentinfringe,s. | | requirement may notbea

Tt ﬂnmaemnﬂaamw__:oeﬁﬂ

| Ag&wcau&w&
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TECHNICAL ASSISTANCE, COOPERATION AND CAPACITY BUILDING

Relevant WIPO bodies shall
develop modalities for the
creation, funding and
implementation of the
provisions under this
instrument. WIPQ shall
provide tectinical assistance,
cooperation, capacity building
and financial support for
developing countries in
particular the least developed
countnes to implement the
ﬁ%ﬂw mcsaﬁ bl ‘T.saos [S58]: This text 5 \_

.................................................... denved from draf Article @ from
iC/20/6

B.2  Further examination of issues relating to disclosure requirements .
The Commities could consider whether there is a need to develop appropriate {model) provisions for national or tegional patent or other laws
which would faciitate consistency and synergy between access and bsnefit-sharing measures for genetic resources o the one hand and

national and international intellectual property law and practice ontheother: Comment [S59]: This text u
- o aerved from page 1 of 1IC20/6

With the best endeavours of the facilitators, no proposals for further examination of issues have been identified in the proposal documents.

However, the report of IWG 3 does raise possible issues for further examination.
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