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Thank you Mr. Chairman,

DAG welcomes the Expert’s Study on Exclusion and Exceptions/Limitations. The correct understanding of this paramount issue shall surely help WIPO Members to calibrate their  national IP systems in order to achieve the fundamental trade-off of the patents, that is, guarantee the monopoly of a given product or process in order to stimulate, not stifle, innovation. The expert’s study recognizes the cost-benefit analysis underpinning the system, that is, that patents should be granted only to the extent necessary to rectify the market failure, for, as WIPO Economist-Chief Carsten Fink would say, in most cases markets will not foster innovation on their own. In the cases which it restricts further inventions, they should not be granted. Therefore, DAG believes that the study brings elements for a discussion which accepts the complexity of the subject, avoiding simplistic assumptions which ignore the systemic implications and the diversities of concrete realities.

As Professor Bently’s introduction correctly states, the TRIPS Agreement has extensively reduced the flexibilities available for countries in general. Therefore, a full understanding of the exclusions and limitations available is vital for a calibration of the national systems, considering the particularities of the countries and their socio-economical environments. Some important rationales are included, such as the relation between human rights and intellectual property found in Dr. Visser’s study, or the necessity of adjusting the legal provisions in order to reach the highest degree of innovation with the lesser possible social cost.

Nevertheless, DAG believes that the main goal of the study should be a comprehensive reflection on the patent system from the exceptions and exclusions, since the subject is intrinsically linked to others in order to provide real utility for governments, such as transfer of technology and correct disclosure of patent information. Any statement on “a common core” or “set of standards” under no condition shall imply harmonization of legal provisions or limitations on the reach of exclusions and limitations, for the particular characteristics of the countries are expressed in the different patent systems.

Additionally, the seeming favoring of exceptions over exclusions is not coherently explained. In some cases, exceptions may raise litigation costs or stimulate sham litigation, while the possibility of ulterior legal liability for patent violation may reduce the incentive for investment of individuals in what they believe to be an exception, thus reducing innovation. Thus, there is not a conflict between exclusions and exceptions: they are complementary tools necessary to assure the systemic equilibrium and the policy space countries demand to achieve their development.

As professor Bently has emphasized, the utility of exceptions depend on the way they are interpreted by courts in countries with different legal traditions and by the dispute settlement system. Just as the DSU has done, in many legal systems exceptions must be interpreted restrictively. If the supposed superiority of exceptions over exclusions depends on they being interpreted broadly a strong case can be made against such rationale.

Furthermore, there is an urgent need of discussing the economic theory underlying the study, since the lack of a theoretical approach of the relation between intellectual property and innovation suggests an automatic and positive relation between them, a relation which is not observed in the realities.

Lastly, Mr. Chairman, DAG considers that these studies represent a positive step in the direction of the proposal made by the Delegation of Brazil.

Document SCP/14/7

The proposal presented by the Delegation of Brazil in document SCP/14/7 intends to provide a wide and sustained debate on exceptions and limitations to patents in three phases.

The first phase shall promote the exchange of detailed information on all exceptions and limitations provisions in national or regional legislations, as well as on the experience of implementation of such provisions, including jurisprudence. The first phase shall also address why and how countries use – or how they understand the possibility of using – the limitations and exceptions provided in their legislations.

To a certain extent, the studies on Exclusions from Patentable Subject Matter and Exceptions and Limitations to the Rights contain some elements of this first phase, which need now to be further developed.

The second phase shall investigate what exceptions or limitations are effective to address development concerns and what are the conditions for their implementation. It is also important to evaluate how national capacities affect the use of exceptions and limitations.

The third phase shall consider the elaboration of an exceptions and limitations manual, in a non-exhaustive manner, to serve as a reference to WIPO Members.

This manual should help each country to adapt the international agreements to its internal IP system, maintaining the adequate policy space for its development needs. to allow dynamic adaptations. For, as rightly stated under the item “Definitions” of the study, an optimal arrangement for the United States is not necessarily so for India or Malawi. Therefore, DAG believes that the Proposal shall be promptly be implemented, for the establishment of such working program would be an important step in the implementation of the Development Agenda.

