THE CRITICAL AMENDMENTS IN TURKISH TRADEMARK LEGISLATION
A gap has appeared in the Turkish IP legislation as a consequence that the provision (b) of the first paragraph, (b) of the second paragraph and the provisions (a) and (c) of the Article No: 61 of the Decree Law on Marks No: 556 were decreed to be cancelled by the court decisions No: 2005/15 E and 2008/2 K dated 3rd January 2008 on the grounds that these provisions are contrary to the Constitution of the Republic of Turkey and since this decision came into force on 5th January 2009. 

Since therefore, today's discussion is the covering of this gap in the legislation running between 5th January 2009 and 28th January 2009 by the provisions of the Articles No: 56-65 against unfair competition drawn in Turkish Commercial Code.

Nevertheless, some amendments within the CONTENT OF RIGHTS ARISING OUT OF THE REGISTRATION OF THE TRADEMARK  drawn in the Article No: 9 of the Decree Law on Marks No: 556 after the entry into force of the Law No:5833 which is to be enforced towards the conflict rised since 28th January 2009 as limited to the articles No: 9 and 61 of the Decree Law No: 556 draw the attention, indeed.

In the former regulation, it was drawn as the entry of a good bearing the trademark inhibited according to the CONTENT OF THE RIGHTS ARISING OUT OF THE REGISTRATION OF THE TRADEMARK into customs area, an process confirmed by the customs or usage instead of the importation or exportation of a good bearing the the trademark. 

It is inhibited, contrary to the former regulation, the use of the identical or similar sign as to create a commercial effect in the Internet like domain name, metatag, key word or similar with reserve of the person using the sign to have the right or legitimate relationship with regard to the use of that sign.

The reputation of a well-known trademark, gained in Turkey has come into prominence in respect of inhibition for the use of a similar or identical form of a well-known trademark in the new legislation, whereas it was not a matter of discussion, the reputation in Turkey in regards to infringement acts related to well-known trademarks.

As distinct from the former regulation, the scope of the importation of a counterfeit good that is counted as infringement of trademark rights is expanded and the arrival of the counterfeit goods at the customs area, making them subject of a procedure or utilization approved by the Customs are also included into the acts of infringement. This situation brings the mention of infringement in free zones and transit passes, too.

In the former regulation, the scope of the acts counted as infringement was narrowed and participation, assistance and contribution to an infringement act, to avoid informing about where or how a product bearing an identical or confusingly similar form of a trademark registered in the name of someone else or hold by are procured is omitted among the infringement acts.  

Significant ammendments in the article 61/a that regulates the criminal sentences attract attention.

As distinct from the former regulation, crime descriptions are made more unveiled but narrowed. It is now designated the penalization of the manufacturer, distributor or seller of a counterfeit good.

In view of the Law itself, merely, the counterfeit goods entering the country in containers through customs as well as the stored goods are not going to be subject to any criminal action. 

The prison terms is decreased from 2-4 to 2-3 years.

Differrntly from the former regulation, on the condition that a distributor or seller informs about where he has procured the subject goods from, so uncover the manufacturers and enable the seizure of the manufactured goods, he will not be sentenced in any means. 

Besides the ammendments in the new Law are not quite visible, a lot of problems and  uncertainty relating the enforcement have come to surface. We consider that the obscurity how the Law is going to be interpreted and how the conflicts are going to be resolved in accordance with justice within the frame of this legislation, is supposed to fall into place by means of Court decisions and Turkish case-law.  
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